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STATEMENT OF THE ISSUES 

1. Did the District Court e n  in granting partial summary judgment 
and precluding presentation of testimony and evidence of negligent 
supervision of Merle Nelson by Robert Y. Nelson, owner of the land where 
PlaintiWAppellant Bette Nelson was injured? 

2. Did the District Court e n  in grading Robert Nelson's Motion in 
Limine and thus precluding testimony and evidence of injection of ovine 
ecthyrna vaccine by Merle Nelson which action injured Bette Nelson? 

3. Did the District Court err or abuse its discretion in granting Robert 
Nelson's Motion to preclude testimony and evidence by Bette Nelson's 
expert witnesses and by granting a directed verdict based upon inadequate 
disclosure of anticipated testimony and opinions of Bette's expert witnesses? 

STATEMENT OF THE CASE 

PlaintiWAppellant brought this action in District Court for negligent 

application of herbicides and pesticides by Defendanmespondent over a 

period of years yJ for negligent injection of ovine ecthyma vaccine into 

Plaintiff's hand during a sheep inoculation operation. The Court, on 9 

November, 2000, entered summary judgment for Defendant on the grounds 

that the cawe of action nas bamd bq the statute of tknitations. Plaintiff 

appealed. The Montana Supreme Court, on 2 July 2002, reversed the 

District Court and remanded the case for trial. 

Upon remand, a scheduling calendar evolved on 20 August 2003 and 

trial was set for March 10, 2004. On 13 J a n u a ~ ,  2004. the District Court 



granted Defendant's Motion for @artial) Summary Judgment which 

precluded evidence and testimony regarding the negligent supervision by 

Defendant Robert Y. Nelson as to acts of vaccine exposure caused upon 

Plaintiff Bette Nelson by Merle Nelson, father of Robert Nelson. By 

Memorandum and Order Granting Defendant's Motion In Limine, dated 5 

February, 2004, the Court also granted the Defendant's Motion In Limine, 

determining that Plaintiff could not introduce evidence at trial concerning 

Plaintiffs exposure to Vaccine or any Chemicals caused by Merle. 

Following jury selection and one day of trial, upon presentation by the 

Plaintiff, Bette Nelson, of expert witness Dr. Richard Nelson, Defendant 

Robert Nelson moved the Court for preclusion of Dr. Nelson's (and other 

expert witness testimony) due to an alleged failure of Plaintiff to comply 

with wibess disclosure mles. Upon the Court's granting of that motion, 

Robert then moved for directed verdict. An Order Granting Directed 

Verdict and Verdict was issued orally and was formalized by document 

dated 16 March, 2004. Judgment was entered on 19 March, 2004. Notice of 

Entry of Judgment was distributed b> Defendant cn or about 22 March, 

2004. Plaintiff appeals tiom these actions of the Court. 

STATEMENT OF THE FACTS 



M. Elizabeth "Bette" Nelson, lived, between 1984 and 1992, with 

Robert Y. Nelson, who was sole owner, operator and manager of a ranch 

operation in Garfield County, Montana. Trial Transcript (Trms.), p.219, 

271. They married in 1986. Trans., p.147. They separated in 1992. Trans., 

p. 215. They divorced in 1996. Trans., p. 146. While Bette was assisting 

him, Robert managed the application of pesticides, herbicides and 

insecticides without application of proper methods. Trans., p. 240-241, 243- 

244. In addition, in 1989, while Bette was holding sheep, Robert's assistant, 

his father Merle, negligently caused Bette's hand to be injected with Ovine 

Ecthyma vaccine. Trans., p. 326. Over the course of the next five years 

while Robert continued to apply herbicides and pesticides, Bette's problems 

surfaced and multiplied, but doctors were unable to diagnose the cause or to 

provide a causal connection. Trans., p. 265-267. Ultimately, Bettc's injuries 

became debilitating to the point of extreme and continual pain while doctors 

searched for the cause. Trans., p. 339-342. The injection occured in 1989. 

Trans., p. 33 1. Bette continued to live and work on the ranch under the same 

conditions, including improper use of pesticide protection on the ranch until 

her divorce fi-om Robert in 1994. Trans., p. 235, 246-250. By May of 1995, 

Bette believed the cause of many of her health problems could stem &om the 

herbicides, pesticides and insecticides. Trans., p. 337. Her medical 



diagnosis was inconclusive at that time. Trans., p. 290. By April of 1995, 

Bette knew she had a number of diseases includlng obstructive lung disease, 

obstructive sleep apnea, pulmonary hypertension, seropositive rheumatoid 

arthritis, hypothyroidism, and depression. Trans., p.251, 332-333. The 

cause of those problems was not known. Trans., p. 337. It was not until 

1995 that doctors suspected chemicals as the cause of those problems. 

Trans., p. 290, 337, 350. In May of 1996 Dr. Richard A. Nelson determined 

that toxic exposure to the nervous system associated with agricultural 

chemicals including herbicides, pesticides, and being directly injected with 

the vaccine for sore mouth disease in sheep (Ovina Ecthyma) was the 

probable cause of Bette's problems. Trans., p. 290; Complaint, p. 2. A copy 

of that medical diagnosis is attached hereto as Exhibit 4. Following 

substantial eiaiuation, in 1995 through 1998, including nerve damage 

exams, CT scans, specific consideration of pesticide, insecticide and Ovine 

Ecthyma effects, and examination by numerous physicians, and the 

Unikersity of Colorado Technology Unit, Berte Nelson filed her cornplainr 

for damage due lo negligent application af pesticides, insecticides and 

herbicides and due to the negligent injection of the Ovine Ecthyma vaccine. 

Trans., p. 341-342; Complaint, p. 3. 



STAPiDARB OF REVIEW 

The Supreme Court reviews appeals from summary judgment rulings 

de novo. Sleath v. West Mont Home Health Services, 2000 MT 381, para. 

19, 304 Mont. 1, para. 19, 16 P.3d 1042, para. 19. When the Supreme Court 

reviews a district court's grant of summary judgment, the Court applies the 

same evaluation that the district court uses, based on Rule 55, M.R.Civ.P. 

Sleuth, para. 19. The inquiry is as follows: 

The movant must demonstrate that no genuine issues of 
material fact exist. Once this has been accomplished, the 
burden then shifts to the non-moving party to prove, by more 
than mere denial and speculation, that a genuine issue does 
exist. Having determined that genuine issues of fact do not 
exist, the court must then determine whether the moving party 
is entitled to judgment as a matter of law. We review the legal 
determinations made by a district court as to whether the court 
erred. 

Sle~th ,  para. 19, (citing Oliver v. Stimson Lumber Co., 1999 MT 328, para. 

21, 993 P.2d 11, para. 21. The Supreme Court reviews a district court's 

interpretation of law to determine if it is correct. Steinback v. Bankers Lfe  

and Cm. Co., 2000 MT 3 16, para. i I ,  302 Mont. 483, para. 1 1, 15 P.3d 872, 

para. 1 I .  

Because issues of negligence ordinarily involve questions of fact, they 

are generally not susceptible to summary judgment and are properly left for 

a determination by the trier of fact at trial. Kdar v. Bevgo (1996,?, 280 Mont. 



262, 266, 929 P.2d 867, 869. Therefore, only when reasonable minds could 

not differ may questions of fact be determined as a matter of law. m'i'ley v. 

City of Gle~dive (1995), 272 Mont. 213,217,900 P.2d 310,3 12. 

A Motion In Lirnine is properly granted based upon relevancy, or 

irrelevancy, of evidence pursuant to Rule 403, M.R.Evid., which provides: 

Exclusion of relevant evidence on grounds of 
prejudice, confusion, or waste of time. 

Although relevant, evidence may be excluded if its 
probative value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or misleading the jury, 
or by consideration of undue delay, waste of time, or needless 
presentation of cumulative evidence. 

Rule 401, M.R. Evid., provides: 

Definition of relevant evidence. 
Relevant evidence means evidence having any tendency 

to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence. Relevant evidence may 
include evidence bearing upon the credibility of a witness or 
hearsay declarant. 

The standard of review for a trial court's evidentiary rulings (such as 

preclusion of testimony and evidence from an expert witness) is to deterrnine 

if the court abased its discretion and ,'we will not reverse evidentiary ru1ings 

absent a manifest abuse of discretion." In Re ,4.Ar., 2200 MT 35, para. 22, 

298 Mont. 237, para. 22, 995 P.2d 427, para. 22. The standard of review 

concerning a district court's ruling on a discovery matter is whether the 



district court abused its discretion. McKamey v. State (1994), 268 Mont. 

137, 145,885 P.2d 515,520. 

The law does not favor directed verdicts. Sweet v. Edmonds (19761, 

171 Mont. 106,109, 555 P.2d 504, 506. The district court may grant a 

directed verdict only when it appears that the nonmoving party cannot 

recover on any view of the evidence, including the legitimate inferences 

drawn from that evidence. Barrett v. Larsen (19931, 256 Mont. 330, 335, 

846 P.2d 1012, 1016. 

SU>IYlAHY OF THE ARGL'MENT 

The false and misguided assumption made by the District Corn that a 

partnership existed between Robert Nelson, land owner, and Bette Nelson, 

wife of Robert, permitted the Court to improperly conclude that Merle 

Nelson, the man who negligently administered the ovine ecthyma needle 

into Bette's hand, was not subject to Robert's supervision and that, 

therefore, evidence and testimony relating to actions of Merle could not be 

Introduced. This led the Cour: tn imprcperij grant partial summap 

judgment on that issue. 

The Court erred and abused its discretion in granting a motion in 

limine which precluded Bette from introducing evidence and testimony 



about the injection and resulting harm from the negligent injection of ovine 

ecthyma and its resulting harm to Bette because the evidence was relevant. It 

did not pose any risk of prejudice to Robert and could have been properly 

dealt with at trial by appropriate objection and determinations at that time. 

That evidence and testimony were crucial to a clear factual portrayal of the 

issue of negligence based upon the relationship and duties of the parties. 

The District Court abused its discretion in permitting the preclusion of 

Bette's expert witnesses and their testimony because Bette had timely and 

adequately disclosed the information and substance of testimony and opinion 

of her experts as early as three years prior to trial. Robert then slept on his 

right to obtain additional discovery and then at trial surprised Bette and the 

Court with a misleading motion to preclude which resulted in the Court 

granting a directed verdict to the Defendant. 

ISSUE 1: The District Court erred in granting (partiat) summary 
precluding presenbt;ion of testimony and evidence of 
i sm of Merie Nelso Robert 'r'. Nelson, owner of the 

on was injure 

Robert Y. Nelson claimed that the relationship he had with Bette in 

operating the ranch was a partnership. Bette Nelson disagrees in that she 

had no ownership or control of the ranch. Upon argument on the Motion For 



Summary Judgment on January 6, 2004, Robert argued that he and Bette 

were in a partnership. In his Answers to Interrogatories, Request for 

Production #7, Robert Y. Nelson stated that there was no partnership. See 

Exhibit 1, which is attached hereto. In argument in briefs submitted in 

support of his motion for summary judgment and in oral argument on 

January 6, 2004, he stated both that there was a partnership and that there 

was not a partnership. During argument on the issue of summary judgment, 

he asserts: 

TEE COURT: Let's say in a hypothetical it is a question 
of fact in a case like this as to whether a partnership 
existed. 
MR. MACKAY: Yes. Your Honor. 
THE COURT: All right. And you are saying that the 
depositions are clear-the statements already made are 
clear that there was no partnership? 
MX. MACKAY: That's correct. 
Hearing on Motions Trans., p.8, lines 16-23, Jan. 6,2004. 

In the same hearing, on the same date, at hearing on the issue of 

Defendant's Motion for Summary Judgment, Robert asserted the opposite: 

'"Basically, Your Honor, the Plaintiff was in the driver's 
seat in inhe whole situation. Not only was she an equal 

r, but the facts demonstrate that she was probably 
the controlling partner in this Montana partnership." 
Hearing on Motions Trans., p. 7, l i e s  1-4, Jan. 6, 2004. 

The Distict Court recognized that "Robert's theory is that Robert had 

no dutv to supervise (Elizabeth) because as a matter of Law, they operated 



the ranch as a partnership." Order and Memorandum Regarding 

Defendant's Motion For Summary Judgment, (p. 6, line 11-12). Exhibit 2. 

In addition, Robert's Reply Brief In Support of Defendant's Motion For 

Summary Judgment states that: 

"It is clear from the testimony cited in Robert's Brief that 
Plaintiff and Robert were operating a business for profit as a 
Montana general partnership." P. 7, lines 1 1- 13. 

Clearly, the issue of partnership would have to be settled at trial. If 

there was no partnership and the ranch was a sole proprietorship then the 

duties of Robert, the owner, are different towards others on the ranch than 

they would be if it is a partnership for which Bette wouid be jointly liable on 

duties and responsibilities. Bette testified that there was no partnership and 

that she was simply the wife of Robert. The Complaint alleges that Robert 

negligently supervised Merle with respect to the vaccine injection kcidem. 

Complaint, VIII. Robert argued that he had no control over Merle and 

therefore no duty to supervise Merle. Bette argued (and testified) that she 

did not own or control the land or the ranch operations and that Robert did. 

It is clear that Merle was working for someone who had authority to 

supervise him when he caused the injury to Bette. If there was no 

partnership, and Bette worked at the ranch with Robert simply as a wife, 

then there was a special d-~lt-j of care bvhich Robert had towards Bette and to 



others. That duty of care included assuring that others on the ranch, under 

the invitation or supervision of the owner, would not injure others, including 

Bette. 

A possessor of premises has a duty ro use ordinary care in maintaining 

his premises in a reasonably safe condition and to warn of any hidden or 

lurking dangers. What constitutes a reasonably safe premises is generally 

considered to be a question of fact. Richardson v. Corvallis Pub. School 

Dist., 286 Mont. 309, 950 P.2d 748 (1997). In effect, then, the conditions 

created by Robert Nelson on his ranch are questions of fact. The owner of a 

premises has a duty to exercise ordinary care in management of rhe premises 

to avoid exposing persons thereon to unreasonable risk of harm regardless of 

the person's status. Limberhand v. Big Ditch Co., 218 Mont. 132, 706 P.2d 

491 (1985). All persons owe a duty to the world at large to act reasonably in 

order to prevent injury to their fellow [human beings]. Sizemore v. Montana 

Power Co., 246 Mont. 37, 46, 803 P.2d 629, 635 (1990j. Robert Nelson 

had a duty to exercise care in choosing who could help hi inoculate sheep. 

Whether he chose wisely or properly supervised Merle, then. is a question of 

fact for the jury. In addition, when two people live together under one roof, 

they owe each other the same personal relationship duty as found between 

spouses. State v. f(ltntz, 995 P.2d 951 (&IT 2000). Thus, since Robert was 



married to Bette, he owed her both a ordinary man's duty and a special 

relationship duty to protect her from risk of harm on his ranch, including 

improper application of sheep injections and improper application of 

chemicals to the ranch. 

Robert Nelson, as owner of the land and of the ranch operations, 

before, during and after the marriage of the parties had complete control of 

the ranch operations, including who injected sheep, who applied chemicals 

on the ranch, who helped on the ranch, setting methods of protection fiom 

harm and in making daily decisions regarding the ranch. Whether there was 

a partnership was a question of fact for the juq. Together with that issue is 

the issue of the extent of supervision and duties of care the land and ranch 

owner has over people who enter, reside on, or work on that ranch. This 

includes the supervision authority over his own wife and over Merle Nelson, 

Robert's father, who negligently applied the injection into Bette Nelson's 

hand. 

The District Court determined that as a matter of law there was no 

supervision duty by Robert Nelson as it reiared to bis father, Merie Nelson. 

This decision was made although it was clear from briefs. affidavits and 

argument that Bette was not a partner in the ranch and could not have 

control over others who helped on the ranch including Merle. The Court 



bypassed the issue of partnership and duties of care as it relates to Robert's 

control of actions on the ranch and as it relates to Robert's control of what 

actions were performed by Merle on the ranch. It was imperative that a 

decision be made about the partnership issue prior to a determination that 

Merle was not subject to Robert's supervision. If there was a partnership, 

then clearly Bette would have had some voice in authority and control and 

supervision of Merle. If there was no partnership then someone, and, in this 

case, only Robert could control and supervise Merle. Once the factual issue 

of existence or non-existence of a partnership was raised, the duties relating 

to that partnership were also raised and legitimate questions were presented 

for the jury to decide. Only when the facts are undisputed or susceptible to 

only one inference, is the question of whether a partnership exists one of law 

for the court. In re Estate of Bollinger, 971 P.2d 767 (Mont. 1998). Since 

partnership was a factual issue and because it was disputed and susceptible 

to more than one inference, it was incumbant upon the court to let that 

factual issue go to the jury before the court made decisions about the duties 

that related to the partnership issue. Tk extent of duty or iack of duty could 

then be given to the jury in the form of instructions by the Court. Clearly, 

the Court erred in its determination that there was no supervisory duq 

without first letting the jury determine whether there was, in fact, a 



partnership. The Court was premature in its decision about duties and thus, 

improperly eliminated the opportunity for Bette to prove the exent of the 

causes of her injury. If there was no partnership and it was a sole 

proprietorship as Robert testified to at trial (Trial Trans., p. 164, lines 22-24) 

then clearly the Court was wrong in granting s m r y  judgment as to the 

negligent supervision issue since the workers on Robert's land must conform 

to safety obligations that Robert must meet. Obviously, reasonable minds 

could differ as to the relationship of the parties and resulting duties and, 

thus, the questions of duty relating to that relationship could not be 

determined as a matter of law as it was. The issue of partnership was a 

matter for the jury, and not for the Court, to decide, particularly by this back 

door method. By declaring and limiting the duty of Robert as it relates to 

ette, the Court implicitly ruled that there was a partnership, and 

not a sole proprietorship and that Robert did not supervise Merle. Only after 

submittal of the partnership issue to the jury could issues of duty or 

supervision be determined since duties to be considered were dependent 

upon the type of relationships that existed behieen the parties. 

The issue of negligent supervision as to Merle inherently relates to 

other acts of negligence and the resulting injury to Bette, stemming from the 

injection of ovine ecthyma and the continuing improper application of 



chemicals including herbicides, insecticides and pesticides. Because issues 

of negligence ordinarily involve questions of fact, they are generally not 

susceptible to summary judgment and are properly left for a determination 

by the trier of fact at trial. Kolar v. Bergo (19961, 280 Mont. 262, 266, 929 

P.2d 867, 869. The summary judgment which served to preclude evidence 

and testimony pertaining to injuries arising out of the actions of Merle was 

in error. 

In addition, in Montana, a duty is imposed by statute on all persons to 

avoid negligently causing the death of "another human being." Mont. Code 

Ann. Sec. 45-5-104. Although Bette is still alive, she has filed an action and 

allegations as to injury which may stiil result in her early demise. She has 

alleged actions by Merle, of negligence and resulting life-threatening 

injuries. Certainly the alleged injuries, their cause and a determination of 

who is responsible for those injuries are relevant to the issue of negligence 

resulting in injury. It is certainly an appropriate question of fact as to what a 

reasonable person should do to prevent a negligenr injection of otine 

ecthyma on a ranch dwkg sheep injection processes. It is certakdy relevant 

as to what the relationships are between the parties at the time such an event 

occurs, including the extent of duty and responsibility Robert has for 



Merle's actions. These are questions of fact for the jury and they are not 

subject to a summary judgment motion. 

ISSUE 2: The District Court erred in granting Robert Nelson's 
Motion in Limine and thus precluding testimony and evidence of 
injection of ovine ecthyma vaccine by Merle Nelson which action 
injured Bette Nelson. 

It is the trial court's inherent power to manage the courtroom to 

ensure a fair trial, including the authority to grant motions in litnine. Luce v. 

United States, 469 US.  38, 41 n. 4 (1984). When a court is presented with a 

motion in liiine, the court is required to decide whether to grant or deny the 

motion at that time or whether to reserve the matter to be handled at trial. 

When the matter is clearly admissible or clearly inadmissible, the court will 

normally rule before trial. When the admissibility of the evidence depends 

upon developments during trial the court should wait until trial to rule. A 

motion in limine should be &ranted (only) when the evidence in question is 

clearly inadmissible. Hawthorne Partners v. AT&T Technologies, Inc., 83 1 

F .  Supp 139X, 1400 (1993). Evidentiary rulings should be defened until trial 

so that questions of foundation, relevamy and potmtial prejudice may be 

resolved in the proper context. Id. 

In it's Memorandum and Order Granting Defendant's Motion in 

Limine, the District Court determined that because Robert Nelson had no 



duty to supervise Merle Nelson, evidence of vaccine exposure is irrelevant 

since the exposure was inflicted by Merle Nelson's injection of Bette with 

the ovine ecthyma vaccine. See Exhibit 3. The Court determined that 

pursuant to Rule 401 M.R.Evid., Bette could not introduce evidence 

pertaining to injuries arising out of the actions of Merle. 

Even if Robert had no duty to supervise Merle, the ovine ecthyma 

injection event that transpired on the ranch d ~ g  the operations, which 

included Bette and her alleged injuries, is relevant to the issues of negligence 

as it relates to Bette's claim against Robert. In conformance with Rule 401 

M.R.Evid., the evidence of the occurrences relating to Merle's actions was 

relevant evidence having a tendency to make the existence of facts that are 

of consequence to the determination of the action more probable or less 

probable than it would be without the evidence. Testimony and evidence as 

to cause and extent of injury would be insufkient and confusing without a 

complete portrayal of all of the facts, including the injection and its effects. 

The Court erred in its blanket exclusion of all evidence at trial concerning 

Plaintiff (Bette's) exposure to Vaccine or any Chemicals caused by Merle. 

There are measures short of complete exclusion if a court is concerned 

about the prejudicial impact of evidence or testimony. If there is any 

question of unfair prejudice or confusion of the jury, the Court can admit the 



evidence and take necessary precautions by giving a contemporaneous 

instruction to the jury, followed by additional admonitions in the charge 

before the case is given to the jury for deliberations. 2 Weinstein's Federal 

Evidence, para. 403.02[2][c], at 403-16 (2d ed. 2003). In addition, properly 

drafted jury instruction(s) at trial could prevent unfair prejudice, confusion 

of the issues, or misleading of the jury. Also, Court rulings, as appropriate 

at trial, could prevent undue delay, waste of time, or needless presentation of 

cumulative evidence relating to the incidents which involved Merle Nelson. 

As it occurred. the Court's granting of the motion in limine simply permitted 

an overly broad, shotgun approach which was designed and, in effect, served 

to obstmct Bette's presentation of the facts relating to her claims. 

With respect to Merle, this determination of irrelevancy hinges upon 

the prior determination that Merle was not subject to the supervision of 

Robert, the ranch owner. Robert's relationship to Bette and his relationship, 

including duties of care and supervision, are relevant and so are the form and 

substance of the alleged negligence, regardless of the type of chemical 

involved. It is not irrelevant that Bette was injured by hferie's actions, 

whether supervised by Robert or not, because the events occurred on the 

Robert Nelson ranch and the Court and jury are entitled to hear the facts as 

to the nature and extent of the incidents which caused the alleged injury. 



This conclusion of irrelevancy is also incorrect and an abuse of 

discretion for the reasons stated hereinabove as to Issue Number 1. 

Decisions of irrelevancy that stem from an improper conclusion that there 

was no duty of supervision because there was a partnership would clearly be 

in error since that issue of partnership had not yet made its way into the 

hands of the jury. 

ISSUE 3: The District Court erred in granting Robert Nelson's 
Motion to preclude testimony and evidence by Bette Nelson's expert 
witnesses and by granting a directed verdict based upon inadequate 
disclosure of anticipated testimony and opinions of Bette's expert 
witnesses. 

This case went to the Montana Supreme Court on the issue of statute 

of l i t a t ions  in March of 2001. Attached to the brief were exhibits which 

included three reports of Dr. Richard A. Nelson, M.D., which diagnosed and 

explained the substance and cause of Bette Xelson's debilitating physical 

conditions. Those detailed reports are attached hereto as Exhibits 4, 5, 6, 

and 7. Also attached to that brief of 2001 were the reports of Dr. Bruce R. 

Swarneq-, M.D., which also diagnosed and explained the substance and cause 

of Bette Nelson's problems. Those reports are attached hereto as Exhibits 8 

and 9. At the time of the prior appeal to the Supreme Court, the Defendant, 

Robert Nelson, knew who Bette's witnesses were and what their testimony 



and opinion would be. In August of 1998, Bette submitted all medical 

reports, including those of Doctors Nelson and Swarny, to Robert's attorney. 

Bette summarized and provided the documents which are the basis of 

medical opinions of her experts in Response to Request For Production # 2 

together with response to Interrogatory # 4 responses (list of witnesses) on 5 

August, 1998. In RFP #2 Bette referred to and provided copies of all medical 

reports and doctor reports including Dr. Kasnett, Dr. Richard A. Nelson, 

Marla Malley, PAC, Dr. Swarny, and Dr. Scott. See attached Exhibit 10, 

p.2-3. Aside &om providing the substantive reports, Bette supplied the 

names and addresses of these potential providers. See Exhibit 10, p.4. In 

addition, Bette supplied numerous responses (in 1998) for the basis of 

opinions about chemicals and ovine ecthyma as the cause of her health 

problems. See Answers to Interrogatory #7, p. 5-6 and Answer to RFP !: 7, 

referencing Interrogatory #4. She also provided reports of Dr. Mehr and Dr. 

Harrison which Dr. Nelson considered in his opinion together with the 

original Dr. Nelson reports (letters and records) and medical reports and 

charts. See Exh30ir 11. In light of all the expen \virness information 

supplied in 1998 and subsequently. it is remarkable, now, that Robert would 

claim to be surprised and claim that the disclosure of witnesses was 

inadequate. Bette could not be reasonably expeczed to rewrite the reports of 



the doctors. Bette had provided all Dr. Nelson and Dr. Swarney reports and 

conclusions to Robert prior to his original motion for summary judgment 

which was presented to the district court in September of 2000. Perhaps it is 

worth noting that after that appeal, Robert switched attorneys and may have 

failed to present a complete file to his new attorneys (although just prior to 

trial in 2004, Robert again retained Mr. Corbin to assist the new attorneys). 

In Plaintiffs (Bette's) Responses to Defendant's Second Discovery 

Requests, dated February 2003, Bette again indicated who her expert 

witnesses would be, together with their addresses and references to the 

reports which were already in Robert's possession per prior discovery 

requests. On 3 June 2003, nine months before the scheduled trial, Plaintiffs 

Disclosure of Experts (copy on file) listed Dr. Richard A. Nelson and Dr. 

Bruce Swarny and their addresses, their professions, what they would testifq. 

about, their opinions as to the cause of injury to Bette Nelson, the extent of 

their own examination and treatment of Bette Nelson and, their knowledge 

and review of records of other professionals who examined Bette Nelson. A 

copy of the Plaintifrs Disclosure of Experts is attached as Exhibit 12. On 

September 23, 2003 Bette submitted her responses to Defendant's 

Supplemental Discovery Requests. See Exhibit 13, which is attached. It is 

clear &om a review of the inquiry made by Defendant then that they were no 



longer concerned about the substance of expert testimony other than the 

types of chemicals claimed as cause of Bette's problems. Robert waited 

until March 4, 2004, after discovery was over and just a few weeks prior to 

trial to depose his own rebuttal witness although Robert never did depose 

Bette's expert witnesses. Robert cannot legitimately claim, now, that he was 

not fully aware of the expert testimony and opinions which were to be 

expressed at trial or that Bette did not comply with defendant's discovery 

requests. 

The District Court abused its discretion by precluding the expert 

witnesses of PlaintifVAppellant Bette Nelson from testifying because there 

had been adequate disclosure of expert witnesses by pleadings and 

communication, including a prior Supreme Court appeal and reversal in the 

same case, interrogatory responses, co~nmunications between the parties, 

and the pretrial order. In Montana, case law makes clear that it is proper to 

allow the testimony, even of an undisclosed expert if the opposing side has 

had sufficient opportunity to prepare for the testimony of the witness(s). 

The Montana Court has held that when a witness, even an expert, was 

disclosed and available for deposition, it is not error to allow himher to 

testifqi. iMoming Star Enterprises v. R N. Grover, (1990) 247 Mont. 105, 

110, 805 P.2d 553. 556. Here, it is remarkable that Robert Nelson knew 



about the experts of Bette Nelson, especially Dr. Richard A. Nelson and Dr. 

Bruce Swarny, since prior to the first trip to the Supreme Court (See 

Exhibits therein) and discussed the experts prior to and during the whole of 

this case over the past four years, and now claims inadequate notice as to 

those expert witnesses. This is especially true, since Defendant Robert 

Nelson listed "All witnesses listed by Plaintiff' as witnesses of Defendant in 

the pretrial order. Page 5, Pretrial Order, line 21, Exhibit 14, attached. The 

proper recourse may have been a continuance to allow (Robert Nelson) 

additional time to prepare for what he began on the day of trial claiming was 

undisclosed expert wimesses. Mason v. Ditzel (1992) 255 Mont. 364, 370, 

842 P.2d 707, 712. 

At side bar on the second day of trial, at the time of Robert's Motion 

to exclude expert testimony, the Judge asked Robert's attorney "Why wasn't 

this presented prior?' then he decided to go on record. It became clear that 

the Court had some concern then about the timeliness of the motion. This is 

especially important because the time for filing and argument of motions had 

expired prior to trial on 2 February, 1004, pursuant to the schedulig order 

of 20 August, 2003. See Exhibit 15, attached. Yet Robert waited until the 

second morning of trial to present what appeared to be a motion and brief he 

had prepared prior to trial. Obviously the effect was to surprise not only 



Bette then, but also the Court. This afforded Bette (and the Court) no 

reasonable opportunity to research, to contemplate or to effectively and 

fairly determine any response or decision. If the Court had time to read the 

motion and brief, it certainly did not have time to contemplate it prior to a 

decision that morning. A Motion for Directed Verdict followed 

immediately. 

The underlying policies of Rule 26, M.R.Civ.P., are to eliminate 

surprise and to promote cross-examination of expert witnesses. Smith v. 

Butte-Silver Bow County (1996), 276 Mont. 329, 333, 916 P.2d 91, 93. 

Rule 26(b)(4)(A) and (B), M.R.Civ.P. are designed to encourage the 

completion of trial on the merits, not to discourage it, as has been 

accomplished by Robert Nelson. In addition, failure to properly answer 

certain interrogatories will not be deemed in wery case to effect censure of 

material which should rightfully be developed in a trial on the merits. Wove 

v. ,Vorthern Pacific Ry. Co., 147 Mont. 29, 409 P.2d 528 (1966). In Wove, 

the Court also noted that.. ."a strict rule of exclusion could in many instances 

c'e-feat the desired goal of a decision on the merits." KO@, 147 Mont. 29, 

40-41, 409 P.2d 528, 534. The rules provide for recourse other than 

dismissal if a party feels, prior to trial that disclosure is inadequate. In a 



similar, but non-precedent case in the Workers Comp Court in Montana, the 

Judge summarized the options available in the "non-disclosure" case: 

"In determining whether to exclude testimony based 
upon a failure to properly and fully answer an interrogatory, the 
Court must consider whether the proposed testimony is 
surprising and would put the party opposing the testimony at an 
unfair advantage. 

"ASARCO's attorney could have picked up the telephone 
and asked for more information regarding claimant's expert 
witness, or sought to depose the experts, or moved to compel 
further answers. He could have moved to continue the trial to a 
later date if need be." Darrah v Asarco, Inc., 2001 MTWCC 
17A, WCC No. 2000-0249, para. 11-12. 

Robert's attorney and Robert, knowing of Dr. Nelson's and Dr. 

Swarney's anticipated testimony, could have picked up the phone, could 

have deposed the expert witnesses, and could have moved to compel further 

answers. He could have moved for a continuance. He could have noticed 

the motion up for hearing on the scheduled last motion date prior to trial. He 

could have simply gone to trial and presented his rebuttal witness testimony 

which he had already made arrangements for. Instead, he feigned surprise as 

a basis for his motion to preclude. Robert does not have clean hands! Tfiis 

is a case of the kettle calling the pot black. It was unclean and improper for 

Robert bielson to h i t  his pretrial discovery and not requesr ffurter expert 

witness information, to depose his own expert witness beyond the 

scheduling order deadline, and to then request the sanction of preclusion and 



dismissal here based upon that rule, and it was an abuse of discretion for the 

district court to grant that motion to preclude expert witnesses (and for 

directed verdict) when numerous more appropriate options were available. 

The issue presented here is not new to the Montana Supreme Court: 

"We examined Rule 26(b)(4)(A)(i), M.R.Civ.P., in Scott 
v. E.Z. Dupont De Nemours & Co., (1989), 240 Mont. 282, 783 
P.2d 938. In Scott, the plaintiff asserted that the defendant 
failed to adequately answer discovery requests regarding its 
expert witness. Scott, 240 Mont. At 286, 783 P.2d at 941. The 
answers provided by the defendant were very brief. This Court 
analyzed the Defendant's answers and noted that "[wlhile the 
answers were not as complete as they should have been, [the 
expert] was not a surprise witness." Scott. 240 Mont. At 286, 
783 P.2d at 941. We further noted that while "we do not 
condone defendant's failure to provide full and complete 
answers to interrogatories," refbing to allow the expert to 
testify "would have been an extreme sanction, given that the 
defendant's offense was incompleteness in its answers to 
interrogatories, not failure to answer." Scott, 240 Mont. At 287, 
783 P.2d at 941. Therefore, we held that the District Court did 
not err in permitting the expert witness to testify at trial. Scott, 
240 Mont. At 287, 783 P.2d at 941. 

The case at hand is similar to the case of Scott. Here, the 

Plainti-WAppellant Bette Nelson asserts that it was an abuse of discretion to 

preclude the expert witnesses, whereas in Scon the Plaintiff asserted that i~ 

was an abuse of discretion for the Court to tle testimony of the expert 

witnesses. The reasoning of the Cow, for purposes of consistency, must be 

that the extreme sanction of dismissal would be an abuse of discretion when 

incompleteness of responses becomes an issue. In the case at hand the 



Defendant, Robert Nelson, was not limited in his ability to cross-examine 

the plaintiffs witnesses. By listing all of Plaintiffs witnesses as his own 

witnesses in the pretrial order Robert acknowledged that he knew of Dr. 

Nelson's and Dr. Swarny's anticipated testimony. In fact, Robert Nelson, 

only a month prior to trial, conducted a deposition of it's own expert 

witness, Dr. Patrick Cahill, Neurologist, in order to prepare for rebuttal of 

Dr. Richard Nelson and Dr. Bruce Swarny's anticipated testimony and 

opinions. Dr. Cahill was also listed in the pretrial order as a witness for 

Robert Nelson. 

In another case, Hawkim v. Harney, 2003 MT 58, the Montana 

Supreme Court addressed this issue by fkther clarification of the purpose of 

Rule 26: 

Para. 26 "As we noted above, the underlying policies of 
Rule 26, M.R.Civ.P., are to eliminate surprise and to promote 
effective cross-examination of expert witnesses. Smith, 276 
Mont. At 333, , 916 P.2d at 93. While this Court does not 
condone the brevity of Hawkins' supplemental answer, we 
conclude that her answer provided the Respondents with a 
suscient indication of the substance of Dr. Collin's testimony 
so as to eliminate the possibility of surprise and promote 
effective cross-examination. That is, Hawkins' supplemental 
answer eliminated the possibility that Dr. Collins would be a 
surprise witness, and it provided sufficient information 
regarding Dr. Collins to allow the Respondents to prepare for 
cross-examination." 

Para. 27 "We further note that while we do not condone 
Hawkins' tardiness in answering the Respondents' 



interrogatories, such tardiness did not prejudice the 
Respondents. At the time the Respondents received Hawkis' 
supplemental answer, the case had yet to be scheduled for trial. 
Consequently, the Respondents would have had adequate time 
to prepare their cross-examination of Dr. Collins. See Scott, 
240 Mont. At 287, 783 P.2d at 94l(stating that the elapse of 
time lessens the importance of inadequate answers to discovery 
requests). Additionally, the Respondents could have elected to 
depose Dr. Colli i  at some time prior to trial in order to elicit 
firrther information regarding his anticipated testimony. 
Therefore, we hold that Hawki '  supplemental answer to the 
Respondent's interrogatory was sufficient to meet the policies 
underlying Rule 26, M.R.Civ.P., and as such, we &her hold 
that the District Court abused its discretion when it determined 
that Hawkis did not provide an adequate response." 

This case is almost squarely on all fours with Hawkins. This case was 

dismissed for failure to comply with Rule 26 when the disclosure of expert 

witnesses initially occurred almost four years before the trial and continued, 

and thus was adequate. Any incompleteness of responses to interrogatories 

could have been cured here. Here, Robert was prepared to cross examine. 

He had a rebuttal witness ready. He knew the substance of Bette's expert 

witness testimony. Robert would not have been prejudiced in any way by 

the testimony of those expert witnesses. Robert had three years to depose 

Bette's witnesses, yet chose not to. Roben had three years to prepare his 

cross examination. In light of these facts, it is clear that the District Court, 

in dismissing the case, acted arbitrarily without conscientious judgment and 

exceeded the bounds of reason. It was Bette, not Robert who was caught by 



surprise, because the Court permitted the exclusion of experts who had not 

been timely objected to prior to trial. For all of these reasons, together with 

the fact that policy requisites were met by Bette, who did comply with Rule 

26, it is clear that the District Court abused its discretion when it sanctioned 

Bette Nelson and dismissed her case. The District Court's decisions to 

exclude Bette's expert witnesses and to dismiss the case constitutes an abuse 

of discretion that materially affected Bette's substantial rights to a trial on 

the merits and prevented her from having a fair trial. 

The directed verdict evolved from this abuse of discretion, particularly 

as to cause and effect resulting in injury. Because Bette's witnesses were 

precluded from presenting the testimony and evidence necessary to show the 

actions of Robert Nelson as the cause of Bette's medical problems, a 

misguided directed verdict followed. The improper preclusion of expert 

witness testimony and evidence "gutted" the cause element of Bette's 

negligence claim culmkating in the Court's additional abuse of discretion 

and misapplication of the law. The Court ignored the fact that these same 

witnesses were listed on Robert's list of witnesses; ignored the fact that 

Robert had his rebuttal witness(es) prepared; ignored the fact that Robert 

previously had the detailed reports and evidence of the expert witnesses 

because he had been to the Supreme Court three years earlier on the statute 



of l i ta t ions issue, including a discovery date of opinion as to cause and 

effect as the determining factor in the Supreme Court; and, ignored the many 

options available to the court short of the extreme sanction of dismissal. 

CONCLUSION 

There are clearly significant, numerous and substantial issues of 

material fact which preclude the granting of partial summary judgment in 

this case. The District Court erred in granting (partial) summary judgment 

to Robert Nelson based upon the conclusion that Robert Nelson did not have 

supervisory authority over Merle. The ruling of summary judgment must be 

reversed and the case remanded to trial, permitting the introduction of 

evidence and testimony regardmg the relationship of the parties and of Merle 

Nelson and the duties of a landowner to all who work or live on his property. 

The Court erred in its preclusion of evidence and testimony relating to 

the ovine ecthyma injection. The Court ruling must be reversed and the 

facts and issues relating to negligent injection must be permitted on retrial. 

The Court abused its discretion as to the preclusion of Bette's expert 

witness testimony and evidence and the case must be remanded for trial, to 

include permitting Bette's expert witnesses to testify due to Bette's 

compliance with Rule 26 disclosure. 



Plaintiff, Bette Nelson, is entitled to her day in Am. 
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M. ELIZABETH NELSON, Cause No. DV 98-21580 

plaintiff, ) 
-vs- ) 

I 
ROBERT Y. NELSON, ) 

) 
Defendant. ) 

ANSWERS TO PLAINTIFF'S FIRST INTERROGATORIES, 
REQUEST FOR PRODUCTION AND 

REQUESTS FOR ADMISSIONS TO DEFENDm 

COMES NOW, the Defendant, ROBERT Y. NELSON, and answers 

 plaintiff;^ First Interrogatories, Requests for Production and 

Requests for Admission as follows: 

INTERROGATORY NO. 1: Describe your personal and business 

relationship to Merle Edward Nelson in July of 1989: 

/i ANSWER: Merle Nelson was my father. We had no.professional 

24 

2 5 

relationship. 

INTERROGATORY NO. 2: Describe your personal and business 

L r 
I 



REQUEST FOR PRODUCTION NO. 10: Please produce anc; provide 

the names, address, and telephoce numbers of any and all persons 

to whom you have transferred any real property since 1986. 

I1 

jhould if any checks be found they will be forwarded on to you. 

REQUEST FOR PRODUCTION NO. 7: Please produce a copy of any 

iocuments which relate to the status of your farm/ranch as a 

:orPorate or partnership business between 1986 and 1994. 

ANSWER: Mr. Nelson's ranch was a sole proprietorship, not a 

~artnership, nor a corporation. 

REQUEST FOR PRODUCTION NO. 8: If your farm/ranch operated 

is a partnership between 1986 and 1994 please produce and provide 

i list of any and all partners and their percentage of interest 

in the operation. 

ANSWER: See answer number seven. 

REQUEST FOR PRODUCTION NO. 9: If you farm/ranch operated as 

3 corporation please produce and provide a list of all corporate 

officers and the name, address, and telephone number of the agent 

listed for service of process. 

ANSWER: See answer number seven. 



The ANSWERS which I have given to the foregoing 

Interrogatories and Requests are true, correct and complete to 

the best of mv knowledge and belief. 

ROBERT 'f. NELSON 

4 
SUBSCRIBED AND SW0FS.I TO bef~re me this day of 

(Notarial Seal) Residi 



MONTANA SIXTEENTH JIlDICIAL DISTRICT COURT 
CUSTER CO17NTY 

M. Elizabeth Nelson, 

Plaintiff, 

VS. 

Robert Y. Nelson, 

Defendant. 

I Cause No. DV 98-21580 

I Judge Gary L. Day 

O R D E R  .4YD .1Il~'.lIOK~I.\'DL'.~I 
REG-lRDI.YG DEFE.YD:I.YT'S .)I0 T1O.Y 

I F O R  S( :\l.\l.-4 R 1' J l  'DG.IIE.VT 

I 

This matter came on for hearing before n e  on January 6, 2204, on the motion of Roben Y 

Jetson, Defendant in the above-entitled action, for summary judgment pursuant to Rule 56, Montan: 

Lules of Civil Procedure. Robert E. LaFountain appeared as attorney for M. Elizabeth Nelson, ant 

'laintiff was present in the courtroom. Thomas A. hlackay appeared as attorney for Robert Y. Nelsor 

The Defendant filed the present Motion for Summary Jud-gnent, togetherw~th a supportmg bne 

The Plaintiff filed a response brief on October 21, 2003, and the Defendant filed a reply brief o 

bvember 6: 2003. The matter is deemd sxbmir?ed and the Ccue issues the following Ordz: zn 

kfemorandurn. 

ORDER 

IT IS BEREBY ORDERED that the Sefesdmt's moiion for summav jud-merit against t lx 

Plaintiff be, and it hereby is, GRhUTED on the issue of negligent supervision of Merlt Kelson, and 

DENLED as to all other grounds raised in the present motion, and that partial summary judgment be 

entered in favor of the Defendant, Robert Y. Selson. and against the Plaintiff> M. Elizabeth Xelson 

as herein ordered. 

, . .  2 $L \1; 

3 

L- 



Factual and Procedural Background. 

On May 14, 1998, M. Elizabeth Nelson ("Elizabeth") filed a personal injury lawsuit against 

sr former husband, Robert Y. Nelson ("Robert"). Elizabeth assisted Robert with ranching activities 

n a regular basis from 1989 until their divorce proceedings began in 1994. Elizabeth alleges that 

.om 1989 to 1994, due to Robert's negligence, she was exposed to dangerous chemicals while 

rorking on the ranch. In addition, in July 1989, while Elizabeth was holding a sheep in preparation 

)r inoculation, Robert's father, Merle Nelson ("Merle") accidentally injected Elizabeth's hand with 

vaccine containing the live virus for sore mouth disease. As to this event, Elizabeth alleges that 

.obert was negligent in his supervision of Merle. From 1989 through 1998, when the Complaint 

/as filed, Elizabeth suffered from numerous physical ailments that either surfaced or worsened after 

er exposure to the chemicals and vaccine. 

On September 7,2000, Robert filed a motion for summruy judgement, arguing that 

Ilizabeth's cause of action was barred by the three-year statute of limitations. This Court found that 

llizabeth sustained "obviously tortious" injuries when she was accidentally injected with vaccine, 

nd, therefore, that her claim accrued in July 1989. Accordingly, by Order filed November 9,2000, 

his Court granted Robert's motion for summary jud-ment. Elizabeth appealed that Order. 

On appeal, Elizabeth argued that under the "discovery rule," her claim did not accrue until 

ier illness was causally connected to the chemicals and vaccine by a May 20: 1996 medical 

liagnosis.' Robert argued in agreement with the District Court, that the injury was obviously 

ortious. Alternatively, Robert argued that for purposes of application of the "discovery rule," the 

equisite causal connection was established as early as May 10, 1995, as evidenced by averments 

nade by Elizabeth in a motion for modification of the Eelson's separation agreement. The Montana 

;upreme Court reversed the District Court's order md held that Elizabeth's claim accrued as of the 

vIay 20, 1996-diagnosis and was therefore filed within the applicable statute of limitations. Nelson 

). Nelson. 50 P.3d 139 (Mont. 2002)(%elson I"). 

The majority and dissenting opinions in Fieison I also addressed the merits of applying the 

loctrine ofjudicial estoppel, an argument not presmted by Robert in his motion or on appeal. Tne 

n a j o r ~ y  opinion found that the doctr;ne did not apply. After Yelson 1, Robert filed a motion with 

:his Court for leave to file an arnendei answer to i~clude the additional defense ofjudicial esmppe!. 

That motion was granted by an Order filed Januap 17,2003. On the same date, Robert filed an 

'Section 27-2-102, MC.4 provides that if the facts constituting an iniurv are self-conceding. 
"[tlhe period of limitation does not becjn on [the ton ac~ion) until the facts c&s6turing the claim haw 
been discovered or, in the exercise of due diligencz, should have been discovered by the injured p;lr.i." 



nended answer that included judicial estoppel as a defense. 

Currently before the court is Robert's second motion for summary judgment. Robert argues 

at his motion should be granted on the following gounds: (1) that Elizabeth's claim is time barred 

r the statute of  limitations; (2 )  that Elizabeth's claim should be barred by application of thc 

) c t ~ e s  of  waiver and judicial estoppel; (3) that there is no genuine issue of maierial fact as to 

zbert's duty to supervise Merle; and (3)  that there is no genuine issue of material fact as to Robert': 

~ t y  to supervise Elizabeth. 

. Law and Discussion. 

. Statute of Limitations and Application of the "Discovery Rule." 
The issue decided by the Montana Supreme Court in Nelson I was whether, based on the 

!cts then in evidence, Elizabeth's lawsuit was filed within the applicable statute of limitations. In 
:her words, the ruling does not apply generally to all potential challenges based on the statute of 

mitations. The present motion does not raise an issue previously disposed of by Nelson I, and the 

latter is appropriate for this Court's consideration. 

Robert argues that, as a matter of law, "new evidence" establishes that Elizabeth's claim 

scmed when she discovered the causal connection behveen her illness and injury more than three 

ears before she filed suit. This "new evidence" consisrs of a letter and explanatory statement 

lereof via an interrogatory answer - evidence that Elizabeth concedes was made available to Rober 

uring discovery subsequent to Nelson I. Sum. J. Hear. (Jan. 6,2004). Robert's argument based on 

le statute of limitation is analogous to that presented in Nelson I, and is subject to a similar 

nalysis. 

1. Nelson I - Evidence in Support of Robert's Statute of Limitation Argument. 
In Nelson I, Robert's argument was based on the following language found in Elizabeth's 

lotion for modification of the parties' separation agreement: 

Afer  entering into the Separation Agreement, the doctors now believe that the cause 
of [Elizabeth's] problem may verj well 3tem from certain poisons used on the 
ranch. 

* * *  

The injuries suffered as a result of improper use of t h e  cbmicals . . . canstiture 
a life threatening and life long problem . . . . 

The Montana Supreme Court found these statements to be "specuiarion" that did not "definitive!)i 

establish] Elizabeth's knowledge of ihe causal connection between her injuries and the injection." 



Ielson I at 23.' Instead, the Court found the requisite causal connection occurred on May 20, 

996, when a neurologist, Dr. Nelson, linked Elizabeth's illness and her injury in his diagnosis. In 

.ddition, the Court noted an August 11, 1995 report from another physician, Dr. Scott, indicating 

hat doctors were still uncertain as to the "cause and effect" relationship of Elizabeth's illness and 

njury. Id. 

2. Present Motion - Evidence in Support of Robert's Statute of Limitations Argument. 

Robert's present motion is based on "new evidcnct." In a letter dated July 26, 1994: 

lizabeth stated as follows: 

. . . the blood test that [the doctor] had to send away came back positive! 

* * *  

. . . Now the Doctor's [sic] and my lawyer know's [sic] for sure that I wasn't putting on like 
you would like for them to believe, but I really am sony about the cost. 

3lizabeth further explained the above-quoted statement as follows: 

Interro~atorv No. 13. Please identi& the parties referenced and explain in detail statements 
you made in [the letter] concerning a blood test ordered by a doctor that came back 
positive. . . . 

Response to Interroeatorv No. 13. Dr. Nelson sent me to Kebraska to a hospital where 
radioactive dye was adminisrered.' This was to evaluate whether there was poison in my 
system. Dr. Nelson may have this information. I have not been able to locate my copy. I 
tested positive for poisoning. 

Plaintiff's Deposition Testimonv. p. 247 (Mav 20.2003) 

Q: And when you said putting on [in the letter], did you mean that Bob didn't believe 
that the pesticides and insecticides caused your injuries? 

A: Right, he didn't. He didn't believe that I was even sick. l ie said that I was making 
it all up. . . . 

Robert argues that the positive test results established causation and, therefore, that Elizabeth 

discovered her claim as a matter of law sometime prior to the date of the letter, July 26, 1994. 

The "new evidence" is speculative and does not establish a "definiti~e" detemiination of h e  

"ultimate" causal link between Elizabeth's illness and exposure to chemicals as required by Nelsoil i. 

'In discussing application of the "discover?. rule" the Montana Supreme CouTt uses the t a m s  
"knowledge" and "discovery" synonymously. Nelson I at 123; Hando v. PPG Industries, Inc., 77 1 P.26 
956,962 (Mont. 1989); K a ~ d i n p  v. W.X.  Grace & Co., 961 P.2d 1256,a 27 (Mont. 1998). 

'In later deposition testimony, Elizabeth staxd that the test was perfonned in Colorado. Pi. Dcp 
p. 246 (May 20: 2003). 



Although the positive test results for poison tend to establish the veracity of Elizabeth's assertion 

, that she was exposed to toxic chemicals, they do not confirm her assertion that such exposure caused 

her illness. As a matter of law, Elizabeth's claim accrued on May 20, 1596 when Dr. Nelson 
' rendered his diagnosis. As in Nelson I, this finding is further supported by the August 11, 1995 

I report by Dr. Scott indicating that the "cause and effect" relationship behveen Elizabeth's illness and 

. injury had not yet been determined. 
I 

B. The  Doctrines of Waiver and Judicial Estoppel. 

"Waiver" is a relinquishment of an advantage provided by law. Section 1-3-204, MCA. 

"[Tlhe purpose ofjudicial estoppel is to prevent the use of inconsistefit assertions and to prevent 

parties from playing fast and loose with the courts." Nelson I at $i 20. Robert argues that the 

doctnnes of waiver and judicial estoppel apply in the present ease due to a mutual release found in 

the parties' separation apreement dated September 2, 1994, and incorporated into the decree of a 
dissolution. 

The relevant language of the separation agreement is as follows: 

Each party has released and discharged, and by this agreement does for himself or 
herself. . . release . . . the other of and from all causes of action or claims which 
either of  the parties ever had or now has against the other. . . . 

Sep. A@. p. 4; 15-24 (emphasis suppiled) The Colirt has deterrnaed, as a matter of la%, that 

Elizabeth's claim d ~ d  not accrue until May 20, 1996. Because the c lam had not accrued at the tlme 

the separation agreement was executed, the doctnnes of waiver do not apply for purposes of the 

present motion. 

C. Negligence. 

The Complaint alleges that Robert negligently supervised Merle with respect to the vaccine 

injection incident. Complaint, VJII. (May 14,1958). The Complaint also alleges that Robert 

negligently "caused the application" of chemicals by Elizabeth and others by failing to properly 

instruct or warn of dangers known to him. Although the Comp1&nt and Elizabeth's b k i s  are 

somewhat unclear, this seems to be a general negligent: claim, rather than a traditional claim of 

"negligent supervision."" 

1. "Negligent Supervisoo" as to Merle's .Actions. 

Robert argues that he had no control over Merle and thexiore no duty tc supenise ?Aerie: an 

essential element o f a  '<negligent supervision" claim. Robert's argdments as to the law and facts wer: 

4 The phrase .'negligent supervision," in the context of tort law, is typically understood io apply 
to the negligence of a defendant-master who has a duty to super& the tortfeasor-senant who hcs 
caused the plaintiff's injury. See Res!uremenr ( S r c x f )  qf Torts, 5: 317, 877 (1965). 



sufficient to shift the burden to Elizabeth to establish the existence of genuine issues of material fact. 

Br. Supp. pp. 8-10 (Oct. 14, 2003); Repl. Br. pp. 6-7 (Oct. 21,2003). No such shokving was made. 

Therefore, there are no genuine issues of material fact as to Roberi's control of iMerle. As a matter 

of law, Robert did not have a duty to supervise Merle and summary judgment is proper on this basis. 

2. Negligence 
In the Complaint, Elizabeth alleges that Robert was "negligent in the application and 

supervision of dangerous insecticides. . . ." Complaint, p. 2: 27-25 (Ma): 14,1998). As noted above, 

it seems the use of the term "supervision" in connection with this negligence claim has caused some 

confusion. Robert has apparently assumed that this is a traditional "negligent supervision" claim, 

similar to that brought as to hferle. However, it seems Elizabeth is using the term "negligent 

supervision" in a general sense, arguing that Robert negligently failed to instmct her on the proper 

application of  chemicals or warn her of certain dangers. Under a general negligence theory, the duty 

owed by Robert to Elizabeth need not be based on a master-servant relationship. 

Robert's theory is that Robert had no duty to supervise Elizabeth because, as a matter of law, 

they operated the ranch as a partnership. However, even if this Court constmes the claim as a 

"negligent supervision" claim as argued by Robert, whether or not a partnership exists in this vise 

may not be determined as a matter of law. In re Estate ofBollinger, 971 P.2d 767 (Mont. 1998)Jouly 

when the facts are undisputed or susceptible to only one inference, is the question of whether a 

partnership exists one of law for the court). Lithe claim is framed as a general negligence claim, 

Robert's control of Elizabeth is relevant, particularly as to the "causation" element of the claim. 

Whether or not the claim is negligence or "ne$!igent supervision," genuine issues of material fact 

exist sufficient to preclude summary judgement. 

' 111. Conclusion. 
2 For the reasons stated above, summary judgement is granted as to the negligent supemision 

claim involving Merle and denied on all other grounds. 

I DATED this 13' day oflanuary, 2001 

B r e n t  R. C r o m l e y  
maiied 1-13-04 

- c r k  . 



MONTAIVA SIXTEENTH JUDICIAL DISTRICT COURT 
CUSTER COUiVTY 

M. ELIZABETH XELSON. 

Plaintiff, 

vs. 

ROBERT Y. NELSON, 

Defendant. 

Cause No. DV 98-21580 

Judge Gary L. Day 

MEMORaYD L M  AVD ORDER GR4;VTIVG 
DEFEiWANT'S &fOTION IN LLWLVE 

Defendant has moved the Court for an Order in Limine to exclude at trial ail testimony 

o n c e i n g  in any way Plaintiffs exposure to ovine ecthynxa vims ("Vziccine") or any chemical 

tr agent to which Plaintiff was exposed caused by Merle Nelson ("Merle"). Defendant filed his 

notion and supporting brief on January 26, 2004; Plaintiffs response brief was filed on January 

18, 2004; and Defendant filed a reply brief on January 30? 2004. The matter is deemed 

ubmitted for decision by the Court. 

MEMOR.INDU41 

The Compiaint sets out two distinct classes of neg!igeacs: (1) negiigent supervision as to 

Lflerle, related to injuries allegedly caused by Merle's injection of Plaintiffwith Vaccine: and 12) 

legligence as to injuries related to Plaintiffs exposure to "herbicides," "pesticidesl" and 

'insecticides" ("Chemicals") allegedly caused by Defendant. Defendant has been granted 

sumnzr\; judgment on the negligent supenision clziin; ;he general neglisence claim rernains. 

.~ccordingiy. ev ide~ce  of \.sccine exposure is ineisvn;. Plaintiffs argliment that the Vaccine is 



"chemical" for purposes of the general negligence claim is not supported by the allegations in 

le Complaint. Plaintiff may not "lump" evidence of her exposure to Vaccine in with evidence 

ffered in support of a claim specific to Plaintiffs exposure to Chemicals. 

Similarly, because the Court has found that Defendant had no duty to supen~ise Merlc, 

vidence pertaining to Plaintiffs exposure to Chemicals resulting from Merle's actions is 

relevant. In short, Plaintiff would be attempting to sustain a negligent supervision claim as to 

lerle's application of Chemicals under the guise of a general negligence claim. Therefore, 

ursuant to Rule 401 i'vl.R.Evid., Plaintiffmay not introduce widence pertaining to injuries 

rising out of the actions of Merle. 

ORDER 

IT IS HEREBY ORDERED that Plaintiff may not introduce evidence at trial 

oncerning Plaintiffs exposure to Vaccine or any 



American Board o l  

RICHARD A. NELSON, M.D. 
1W1 South 24th Stred Wesl . Creekside Two, Suite 

P.0. Box 80174. Billings, Montana 591084174 
Telephone (406) 655.7416 

Neurology and Psychiatry 

May 20 ,  1996 

TO WHOM I T  MAY CONCERN: 

RE: NELSON, BETTY 

T h i s  p a t i e n t  h a v i n g  been s e e n  i n i t i a l l y  by me on March 6 ,  1 9 9 6 ,  has  
a  s i g n i f i c a n t  l is t  of p h y s i c a l  d i so rde r s ,  no t  t h e  l e a s t  of which 
a r e  asthma, r e a c t i v e  a i r w a y  d i sease ,  rheumatoid a r t h r i t i s ,  t o x i c  
exposure  t o  ne rvous  s y s t e m  as soc i a t ed  x i t h  a g r i c u l t u r a l  chemicals 
i n c l u d i n g  h e r b i c i d e s ,  p e s t i c i d e s ,  and being d i r e c t l y  i n j e c t e d  wi th  
t h e  vacc ine  f o r  s o r e  mouth d i sease  i n  sheep t h e  vacc ine  being 
c a l l e d  Ovina I c y t h a .  T h i s  r e s u l t e d  i n  a  systemic autoimnune 
r e a c t i v i t y  a s s o c i a t e d  w i t h  s k i n  and mucus membrane d i s o r d e r s .  

S i n c e r e l y ,  

Re"i/ks , 

cc :  B e t t y  Nelson 



R I C H A R D  A. NELSON, M.D. 
1001 Soulh 24th Street West . Creekside Two, Suite 202 

P.O. Box 80174 . Biilings, Montana 59108.0171 
Telephone (406) 656.7416 

,domat American Board of Neurology and Psychialry 

2.5: NELSCN, BETTY 

,do-J 
See enclosed c o ~ y  cf cy resort G ;  .QZTL 4, 1396. In additior. to 
that the precise causes and calusatior. of ~3n.e of her unt5erlyii:c; 
problems is very co!q~lc:~:. C?.e xculd ha.$% to so upon tiie . . 
prslnjectiin of o~,ina icl,.tiia live virus 'izccine 2r.3 ~ctice that 
from that t i m e  forwar? she has h d  sicnificazt - prsblex  with 1r1u.c;~ . - . , a and skir. <isordtrs t i  cLf=clr.s, i:liscerinc ~1;c 

d 

i~flamniation. Tnis b-c-iilg a stror.9 icwrie sysrem reaction I think . . hzs been in poslt~an to cause pr-i;le~, ~>iith acti.qstiori of underlyi;lg 
rheumtoid arthritis syidronle which. was probably pre-riously presei:~ 
'rut actij-ateb by szme. , it ; have ~ z : f ~ ~ ~ ~ ~  kt2z . . czrilrcpulxcnzry status is r . ~ t  kr.-wn tc v.2 at this tir,;.e but I ;--.--- iC.; - 
z.=.lwa:j; bee3 ~ o ~ r i &  :i'.zt , s f ~ i ?  [::ay ;.a --..e ,-- i i . . @ l ~ ~ c +  --,-A A ",-..> c?~,~. w,-,?c-r-<tis sir ; - 
csricarditis Or otil+z ccr;;t;licati.sn cf t:1-'kezy:. ass-ciateS .#i::1 
-i: L . L ~ ~  ,--..,.v+ i c n - - - o ~  to t ! ? ~  c-;ilia i c r h a  -.---;-a 

beLL-..-. 
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anything is to be related to this I would believe certainly the 
skin and mucus nmnbrane reactions, nyocardiai and pericardial 
tissues and the exacerbation of diabetes ar,d rheumatoid underlying 
conditions. 

Sincerely, 

I 

RAN/ks 
Encl . 



RICHARD A. NELSON, M.D. 
1001 South 23th Street West . Cieeksids Two. Suite 232 

P.0. Box 8 0 l i 4  . Bil l ings, Moniana 59:C8-0174 
Telephone (406) 656-7416 

American Board of Neurology and Psychiatry 

ALSON, BETTY 1 1 - 4 - 9 6  
ieen at office. Patient comes in noting her feet an" legs are swellinc - 
again. I told her she should probably stop that HCTZ and start some 
Furosemide 40 mg. bid up to tid. Fresently taking Prednisone 30 mg. per 
day. If she stops it, she starts with pain again, however, it does 
produce edema as well. She knows how to reduce the &sage cjradually. 
Blood sugar most recently 188 mg. percent. Fotassiun? su~plements she 
takes A rrg. 3-4 times day. Glmizide 5 mg. a.m. an6 p.m. Switchinc 
her from Synthroid to Thyroid Armor 30 mg. taS1et 1 a da:~. Also cjciss 
to stop the HCTZ and starL her on Furosenide 40 mc. bi6. h?3x dose will 
be tid for her. She is having some qontaneous bruisilg for her so we 
are aoinc, to do chem screen. CEC. ciff. This cztient has a very comcilez 

d - 
problem not the least of w h ~ c h  has to do with'the presence of diabetes, 
liver function darna~e, probable sleep apnes. with h~erventilatic:, 
syr~drome, hypothyroidism, rheumatoid arthritis proven by antinuclear 
antibody titers and rheumatoid factor titers, v.orbid obesity, probable 
2ick::~ickian syndrome, not the least of which was isjection by her 
fazher-i~-law of direct injection of live virus for sheep sore moutk . , a;sease into patient.  his vaccine coes by name of Ovina Ictha. This 
live virus created a muc:!s me&rane a?d skin reaction rather violently- 
r h e  It has recurre2 se:.eral tines. My questioz at tan6 is t h t  ske - 
decies she had any sicnificant ~roblem with thyroid, heart, sxeiling or 
skin prioz ta this ir.jectior.. N0.d she has i aspears to te 
h:,~othyroidism. She may well ha-JE active ~ericarditis myoczrditis. Skf 
has gradual failure I thir.k of heart in e way cr another with 
seripheral edema that is =.xiden:. K.:ccus mevbranes and skin don't lot?. 



RICHARD A. NELSON, M.D. 
lo01 South 24th Slreet West . Cieekslde Two, Suite 202 

P.O. Box %I174 Billings, Montana 59108.0179 
Telephone (406) 6567416 

Neurology and Psychiatry 

RE: 



Robert LaFountain 

R E :  NZLSON, BSTTY 

Gear Robert : 

/' \- 
R I C H A R D  A. NELSON, M.D. 

lo07 s o u t h  ~ 4 t h s 1 r o e t  we91 crmi(side TWO,  ~ u i t e  202 
P.O. Box 80174. Billings, Montana 59108-0174 

Totephone (4061 656-7416 

-Dlpiomi l l  American Board of Neumlogy and Psych i~ l ry  

. , 

With regard tii yol.ir letter of :.i~-;e~5er 18, I=-:, axi the patient, 
Eecty f.Jslcon. The patiznz's hezlti? problems are lcaendary iz terms 
of numbers. I will go through t h e n  one at a time acd tkea make 
sracement ahoit w h t  reiationsh;;ic they night have to pesticides 
insecticides a r k  i r , j  ectioil c: s.;ine icthena ;.at-cine. 

.. , ? .  ++ltP: 0: tfic~e i:. ~ . < x <  s>.-,,. 27.2 ;f *har:.  -._ <... --- La.. ije a;.cr=-.---J -- tv 
e.:-cs.ir- t-;. 3 n . T  ace-cs that 2 7 -  k;,-!-a:,~.:. - 

d .- - - -  ,-,_,-,, i - u  active as ;vina 
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ictha but most especially lung and membranes and skin. The 
pesticides and herbicides would. have bothered her nervous system 
and immune system but they have not been worked up to the extent we 
would know whether that is the case or not. We.have to do some very 
special testi~g of the ner-gous system such as FET scans, 
neuropsychologicai, P300s, etc. before we kno'ri that. She does have 
so r~any diagnoses that are amenable to being agsravated by external 
stressors in the environment, and or even social an2 environmental 
problems associated with finances, personal rel~iionships, stress 
of emotional type. 

Sincerely, 

12;ce,&& a*.------ 
R:ctard A. Nelson, M. . 



GABERT MEDICAL SERVICES, INC. 

Robert LaFountain 
2 0 8  N .  29th Stree:, S u i t e  2 2 7  
B i l l i n g s ,  Montana 53101 

Re: Montana Eli;aSe:h Nelson 

Dear M r .  LaFountaln; 

- 
i am w r i t i n ?  t h i s  l e t t e r  t o  you c;. beha l f  of Be t ty  Nelson. 

I ' v e  on ly  been ses ing  Bet ty  s i n c e  Decs7ber of 1 9 9 5  bu t  c e r t a i n l y  
f e e l  i n  a pos i t i o r .  t.r: comxent or. her  m l t i p l e  medica l  problems. 
Much of my informat ion  i s  h i s t o r i c a l  and comes from medical records  
t h a t  have been forwarded t o  me frcm D r .  Nelson and o t h e r s .  
Apparently,  Be t ty  wzs i n  goo2 h e a l t h  u n t i l  an o c c u p a t i o m l  exposure 
t o  a l i v e  v i ~ s  vz=cine i n  1 9 8 9 .  Since then ,  s h e ' s  developed a 
mul t i tnde  of p roc r s s s ive  chroc ic  r .sdical  problems t h a t  n l t i m a t e l y  
a r e  t r a c e d  back t o  h e r  exposure.  Cur ren t ly ,  h e r  problems inc lude  
non- insu l in  de2endent d i a b e t e s ,  pcLmonary involvement, rheumatoid 
a r t h r i t i s ,  conges t ive  hea r t  f a i l u r e ,  neuropa tn ies ,  hypothyroidism, 
o b e s i t y  and s l e e p  apnea. 

While many of these prob1err.s a y  b e  seen i n  i f id ividuals  
without t h e  exposure S s t t y  has experienced,  i t  c e r t z i ~ l y  i s  unusual  
t o  s e e  s o  many s i c n i f i c a n t  problems p r e s e n t  a t  once. B e t t y ' s  
c o n a i t i o n  i s  indes5  se r ious  and she i s  on mu l t i p l e  medicat ions  
which have s i ~ ; n i f i c m l o n g - c e r m  consecpezces.  Be t ty  c u r r e n t l y  has 
need of constanz me4ical  fol low-up and t h i s  w i l l  probably i n c r e a s e  
a s  time goes on.  

I hope t h i s  provi5es the  i n fg -na t i cz  you a r e  iaoking f o r .  I f  
I can provide  ai-iy f u r t h e r  informat ion,  c r  you  nee^ more d e t a i l ,  
p l e a s e  d o n ' t  h e s i t a t e  t o  c a l l .  

S ince re ly ,  

Sruce R .  S m r  ny ,  M.C 

BRS/ernh 



August 14, 1-97 

GABrdT MEDlCAL SERVjCEb, INC. 

107 Dilwonh 
Glendive, tiiomana 59330 
PH. (406) 365-8901 

obert Lafountain 
08 N. 29th Street 

Billings, MT 59101 

RE: Hontana Elizabeth Nelson 

Dear Er. Lafountain: 

I wanted to provide you with same follow up on Betty. She is being 
seen by multiple specialists including Neurologists, Dr Nelson and 
Rheumatologist, Dr. Cotsanire. Betty conzinues to be pla~ued by 
multiple problems. Eer arzhritis has proven difficult to control. 
She did have a bout with weakness that required hospitalization in 
Miles City. I do not have details of that admission. Dr. Nelson 
has made a referral to a specialist in Missoula Betty's recent 
labs continued to show marked abnormalities in liver function with 
no clear explanation other than her exposure to the toxin. 

I will.keep you apprised as more information is available. Betty 
assuxes me Dr. Nelson is writing you as well which 1 feel is 
appropriate as he was her initial point of contact. 

Sincerely, 

Bruce R. Swzrny, M.D. 

D 
4i"- c. 

: >  
i.. . p 

,/- 
<. 



AlTOKXEY FOR PLAl>TIfT 

; II /i 
8,: h1ONTXN.A SIXTEENTH JUDICI.AL DISTRICT COURT, CUSTEK COUXTl 

:I 

9 , I  

' hl .  ELIZABEI-H KELSON, 
) 

I' 
io 

) 
I1 
I, Pinintiff, 

) 

1:; \'S 

I ;  ,: R O B E R T  Y. KELSOS, 

 FIRST I>TERROGATORIES, K E Q L F ~ T S  
)FOR PRODUCTIOh AXD REQUEST 

1 FOR ADLIISSIOUS TO PLAIUTIFF 

% - Defendant j 
, . -  I! : >  , #  I n  respofise to Defendant's Firs: Interiogatories. Requesis for Producticn and 

: i ~ i !  Request for Admissions to Plaintiff dated June 9, 199S. Plaiiitiffresponds as folIo\~i:  
I ,  

Febiuaiy 9, 1991, with Sleep Aptlea. Hypoventilation Syrvironc, and Piihsickian S.mdra:ne 
,I 

2 i i  by Dr. L. Keith Scott, h1.D 
t! 
I! 

I :! 
,i, 'I .- RESPOSSE: Admit. 

, I  
: 1 , "  . .. I! REQUEST FOR ADhfISSIOU NO. 2: Admit 111:;: you filed almost the same action 

r: in Cause No. 20,705 entitled "in Re  t!!s h!ar;iqe of Il~!,eit Y. Se!s3n, Petitioner. z;;d 

i 2- I hloiitana "Betp: E.  Nelson, Respcrtdent 

2 1  , RESPOSSE: Deny. I fiied a klotion For iVodification of Separation Azreemerlt 

:i ': ? which indicated :hat n1)- ~ r o b i e m s  may stem "from cer:ai: poiior~s used on the raiicii". The  

2 9 , :  Court stated that any action under the Toxic Chen-iicai Act should be separate action At 

- thxt time we we:: s;i!l e\.;luatiiis tile pcssible cause of 111). he,?ltli problems. It was ncr until 



r2ugust of 1995 that the University of Colorado I-icaltii Sciences Center confirmed that tlle 

Borine Ectliyna Vaccine may be the cause of my health problems. 

REOUEST FOR ADhlISSIOX NO. 3: Admit that in Cause KO. 20,703, the 

disoiution of marriage, you never mentioned the injectim of Boxjne Ecthjma Vaccine. 

RESPOXSE: hfr. Corbin stated that my health ii.as not inmis~able in court! I also 

did not know that the injection was the likely cause of my healrh problems a t  that time. 

INTERROGATORY NO. 1: Please state the month, day, and year that you visited, 

as  a patient, the University of Colorado Toxicojo~y Clinic. 

AVSWER: April 26, 1995 

REOUEST FOR PRODLCTIOU 30. 1: I'1e;ise produce a cop.; . . of Dr. Parr i i i~cr-s  

e:,aIuation performet1 on you on February 7, 1935. 

RESPOXSE: I only saw Dr. Parrinzer twice at Eii1in:s Clinic and he didn'i know 

x h a t  was \\Tons with me: H e  told m e  poison is hard to trace unless done riglit after 

exposure. 

REQUEST FOR AD\IISSIOV KO. 4: Admit that on April 3: 1995, in a letter fioi:: 

Dr. L. Keith Scott, M.D. to hlr. Stephen Moses, Attorne: at LR:~, Dr. Scott indicated rhat 

Plaintiff has the follo\ving diseases: (1) Ob: % t , d , i i v t  I-;.-* Lunz disease, ( 2 )  Obstructive Sieep 

A?nea, (3j Pulmonary Hypertension secondan. to 1 and 2: (4) Seropositive Rlieumntoid 

Airhritis, (5) Hypothyroidism, (6) Depression 

RESPOXSE: I am no: sure of the date of an;; such 1zr:er. Dr. Scott may have 

diagnosed these conditions. On August 11. 1905 he diagnosed se:,ere pulriion?ry 

h>~t . r tens ion ,  secondary to chronic obs:rucrive diseass si:sp apnea. 

REOUEST FOR PRODUCTIOY NO. 2: Please produce any ii-.ctors, evaluations. 

diagnosis, repor;s, or any other vi.riting that  ~ o u l d  indicate that the Plaintiff si~ffers any 

disease or disability as a result of beins inocu!ated by Bovine Ecth>ma Vacciae. 

RESPOSSE: See Dr. Kasnett Report. copy attached: See Dr. >-elson Report? copy 

a::?.ched: See Report of 3IarIa hlaliey PAC, c o p  zttaci-<d; See rep@-t of L. Keith Scat!. 



M.U., copy attached; Dr. Swarny, copy attached. 

REOUEST FOR PRODUCTION NO. 3: Please produce any doctors, evaluations, 

diagnosis, reports, or  any other writing that would indicate that the Plainriff suffers from any 

of the  diseases listed in Paragraph 7 of PIaintiXs Complaint resultin: from toxic chenicals 

and more  particularly, toxic chemicals or herbicides handled by the Plzintiff or the 

Defendant.  

RESPOUSE: See Responses and attachments, Request for Production S o .  2. 

REQUEST FOR PRODUCTIOY KO. 4: Please produce a c o ~ v  . .  of all of Plaintiff's 

medical records from January 2, 1955, to the present. 

RESPONSE: Didn't start failin: until 1990; Copies of medical reports wil l  be  

supplied as received. 

, . 1UTERROG.ATORY h E  I'1c;ise state the iia!iles and addresses of a11 individuals 

who were present in July. 19S.9, at the time tha! the Plaintiff \\.as assisting i n  the inoczlation 

of sheep. 

ANSWER: Earl Goddard, CopesTrailer Court, L;it 21. Miles City, hIT59301; .\.laria 

Maliey, 1101 Woodbuy,  hlilei City, h lT  53301: Defendant: Bob Nelson: Jo.Ann Preiler, 

1215 N. Jo;dan, Miles City, ?.IT 59301: IVade Hunter. 1215 N. Jordan. hliles City. hf?' 

503171. 

INTERROGlTORY KO. 3: Please state the n a n c  and address of the in3liiduals 

who saw you lose conscienceness in July of 1989 ~vhilz i.accinating sheep with tiic B v i n e  

Ect:h>ma Vaccine. 

ANSIVER: See answer to Interrogatoi). Xo. 2. 

ISTERROG1TORY UO. 1: Please state the n;?m:. address and phoiie number, and  

a short synopsis, of any i.nd ail expert; who will testify on your behalf at the t ine of trial 

with regards to the allegations that the diseases listed ic Farasziph 7 of your Complaint 

were caused as a result of your alleged inoculation \\.it11 Eai,i~;i. E c t h p n  \laccine, or by the  

use of pesticides or herbicides. 

3 



ANSWER: Marla Malley, PAC, Glendive Medical Center, 202 Prospect Drive, 

Glendive, MT 59330, (106) 365-3306 (Examination, evaluation, obsewatiut; of medical 

conditions); D r .  L. I(. Scot& Co!umbus Hospital, Grea t  Falls, MT 5901, (Examination, 

emluation): Dr. hfichael J. Kzjsnei, Univerji? .if Colorad3 Heairh Scieaces Cente:, 

C a n p u s  Box B315, Dept .  of Surgery, Occupational and EnvirsnmentalToxi~ology Prograni, 

4200 East Ii inth Ave, Denver, CO. 80362; Richard A. K e i s ~ : ~ ,  1001. South 24th Si 'A'., 

Creekside Two, Suite 202, P.O. Box 50174, Billings, Montana 59108. 

REQUEST FOR AD>fISSIOY NO. 5: Please admit that contrary to the 

recommendations of Dr. L. Keith Scott. XIC, that you were not to be exposed to smoke. 

that you opei-ated as  t!~e rnanazer or in  some ot ier  capacity, a bar, known as the "U'i1d:veii 

Hideway". 

RESPOSSE: Deny: I received no such instnlction but i: was so reconimended; 1 did 

work a t  the Li'iid~vest I-Iideawa!.. Because of my healill piohleiiis. they set up a smoke 

pcrifier catcher. 

ISTERROG.4TORY NO. 5 :  If you admitted Request for Admission S o .  5 above, 

please state all occupaiioiis that you have l:e!d since July of 19S9 to the present, and the 

dates of employment. 

AZSIVER: Rancher wi!e 14'59-1992: I-Iidealvny 1991-1993; 1993-1996 (manace - drizi, 

mixingl general duties of management) 

ISTERROGATORY' NO. 6: Do 4.312 presently ha-;? medical insurance or other 

insurance in force that covers cr  ccntinars to c m e r  any of the diseases mentioned in 

Pziagraph 7 of your Cornplai:it? 

ANSFTER: Medicare. 

REOUEST FOR PRODLCTIOS KO. I: Please prodxce a copy of all c1;iirns made, 

paid or denied, under  any medical insurance 5ir.w J a n u a y  2, 19%. 

RESPOSSE: I received S1.lOO.OO in 1992 from insurance \vhen I thoc:ht I s!ipped 

and fell, but kept falling and blacking out. Aim. Ins. Co. 



REQUEST FOR PRODUCTIOY NO. 6: Please provide a cop) of all income from 

all sources since y o u r  dissolution of rnarri?. ..ge from the  D ~ f i . n d a n t .  

RESPONSE: Social Security $392.00 a month,which S2G0.00 is for r en t  a n d  $195.00 

goes t o  pv state taxes that  Mr.  Corbin didn't pay. - 
REQUEST FOR AD?JISSIOS KO. 6: Adniir that  the health problems listed in 

Paragraph 7 of your  Complaint  were knobvn or shocld have been known prior t o  August: 

1995. 

RESPOSSE: T h e  doctors u.ere checking but did not  know for siire what was  \v;oii~. 

I was haspitalized in April.  

1STERROG4TORY NO. 5 :  If vou did no: knon  of the niediial probierris o r  health 

p r o b l e m  !Isted in P a r a ~ x i p h  7 o f p r  Con:p:aitit prior to A u ~ i i s t  of 1995, p i e a x  s::i:s, i n  

detail,  the fo1lov:in~: 

(a)  T h e  reason you did not kiicni. of tile health problenis prior t o  A u ~ i i s i ,  1995: 

(b) T h e  exact chte  that you did lenrr! of your health problems listed in p?:zgrzph 

7 of the  Complaint;  

( c )  T h e  doctor ,  expert, or  other individual who  informed sou of these health 

problems listed in paragraph 7; 

(d) T n e  da tes  of the corisultaticns, repoi-ts, ev?.lu?ticr.s, or  0t1:ei writing. t5ni  \voul3 

substantiate the  d a t e  that  you learned 3: this health prabler: :  

(e) T h e  da te  thar the  expect i r l ica ted to y o U t h ? i  yakir health problems liiieci in 

Paragraph 7 o f  the  Ccrnplaini were the direct a s 3  ~ r x i l n a t e  result of con:acr with 

pesticides or herbicides. and :he name of the expert who s o  indicate2. 

j i j  T n e  da te  that   he expert inziiated t c  you t i ;?t  ):ur hea::l: problenis 1ls:ed in 

Paiagraph 7 of the  Complaint  were the direct and pi-oxim.:e result of B o i ~ i n e  Ecrhyma 

Vaccine, and the  n a m e  of ti]: expert who  so  indicated. 

ASSiVER: 

a\ I a m  not  a medical profesjio-,al. It was not ux:ii 1,995 that r:<dical profrssisnn!s 

5 



m a d e  tile connection of cause t o  the  injection and cl~eniicals. 

b) Probably 11-3-96 through Dr. Nelson's evaluation. 

c) S e e  Dr's reports referred t o  in Response to Interrogatory No. 4. 

d)  S e e  Reports referred to in Response to In texoga to iy  No.  4. 

e )  S e e  Response to Interrogatory No. 4. 

f )  S e e  Response t o  I n t e r r o g a t o v  KO. 4. 

REQUEST FOR AD\IISSIOY 5 0 .  7: Admit tha t  you did n o t  prior to your 

C o n ~ p l a i n t  o n  file herein, indicate that hferle Edvmrd Nelson,  Defendant's father,  

neoligentiy - injected you ksith the Bo:~inc Ec th lma  Vaccine until after .hlerir Edward 

3e l son : s  death. .  

RESPOSSE: I didn't remember i t  riel!: a w q  until I had sc:eral breakouts, and I 

had not conside;ed the cannectian t a  :i;q prohiems until aii;iljsis i:i 1395. I ha;e v$-iti~esses 

that  have see  i t  and so  has Deiendnnt.  

REOLEST FOR SIY\llSSIO\; SO.  8: A d n i t  that vou &el.- u:-.happ) \iiih your 

divorce se t t lement  and  as a result thereoF. have filed this action. 

RESPOYSE: Deny. hlr .  Corbin would not  let my health be  7.dmirtsd into court. 

T h e  reason I fii.3 a con:plaint is because Defendants actions caused my hex!:? problems. 

REQUEST FOR PRODI:CTIOS YO. 7:  Produce a copy of anv d ~ c : o i ' s  reports. 

e:,aluations, o r  oriier isrirten docuzient that ~vouid indicate that  the  Pinintiifwas diasnosed 

in A u p s t  of 1995 with any of the diseases listed in Paragraph 7 of the C o r n ~ l a i n t  and that  

\vou!d fur ther  indicate that these diseases \rvere caused, e i ther  directlv or indirect!y, by 

coi-tact ~ ~ i t h  pes ic ides  o: by i q e r t i o n  of the Bovine Ec:ii>ina Vaccine. 

RESPOUSE: See Respccse  t o  1nterro~a:oi)i Nc.  1. 

IYTERROG1TORY K O .  8: Lis: 211 witnesses that you intend t 3  ca!l a t  trial and anv 

o:her witnesses :hat m:?y ihave persona; inisrn;ation ~iii!; reznrds t o  y w i  c3.use of action. 

including their  full names, addicises.  telephone numbz:s, a n d  a sb.m ?nopsis of their 

testimony. 



ANSWER: Cassandra Kercheval, 2310 Valley Dr. East f"13, hfiles Cie,  h,fT 59301; 

Shelly Dyba, hfiles City, h fT  59301: Eari Goddard, Copes Trailer Court, Lot 21, hfiles City, 

h?T 59301; J o h n  Pretter, 1215 N. Jordan, I~files City, h lT 59301; %'adz Hunter, 1215 N. 

Jordan, Miles City, hlT 59301; Jodie Preston, Tongue River Stase, hIi!es Ci?, MT 59301; 

Dr. Samuel H hlehr, h?D, Aleoan - Health Systems, Bergan XIercy Medical Center, Omaha, 

KE: Professionals listed in response to Interrogatory No 4 

DATED this 5 day of kS, , 1998 

Attorney for Plaintiff 

CERTIFICATE OF SERVICE 

a true and correct cop) of the fo r e~o inguas  niniled, first class, 
this _i day of . 1995 

J.  Dennis Corbin 
Attorney at  Law 
23 North 8th - P.O. Box 338 _- 
Miles City, M T  59301 



ALEGENT HEALTH SYSTEMS 
BEP-GW MERCY MEDICAL CENTER OUTPT 

' T I E N T  NWIE : /'..,-.. NELSON, MONTP-XA LWTT # :  6 1 1 4 1 2  
??iL L D N T  STATUS : OA SEX: F 
.IAKD/SERVICE: ?IUC DOE?: 0 3 - J a n - 3 9  
iOOM NO:  NUC - AGE: 59  
)ATE OF E X W :  1 8 - F e b - 9 8  
?X . I  Vrr -DATE : 3 9 P . - 0 2 1 8 9 8  ACCT 83: 7 0 2 9 4 3 C 4  

lP3E,S,ING DOCTOR: RTCfIP.R3 A NELSOK 
P . O .  BOX 8 0 1 7 C  
ETL,LINGS MT 5196-0174 

i ,_- _ 
1 ~L,L,CWING T E E  INTZi.VENOUS ADMI:::STRAT:O~ CF 3 7 0  MBq OF FLUCRI:.jE-la 

ir----.7p-~ u~jn.,, u~~ ,-,SZ, i.:v'AGZS 0-F T E E  E?L>.I'.J ~SZE 07T.2.1NZ3 PlJD F.ECi)?.JS73.sCTzD I>j 

'HI-: Co.qOt'T.2.5, TP-LWSmi(lAL, ,&JJy) S.2LzITT.11L pL;.-XZS , 
12 ! 

I# 11 ' O Z T I C A L  I,!ZT.D23LISH I S  GLOSA7,L'J p:5'7EQ3c5pJ53US SJITH P(JITIPV5 jG_'>.S 
15 8 7,-pv- L P I ,  LON>.> CGF.TI CAL D E F I C I T  I : ; ~ Z ~ S p ~ z c E 3  >j ITE >,2.ZAS 3F .p.EL.iiTIIJz 1 h T z z o E  I S  jlVJi,.?J7T;;7 'I C -55 C z Z p  S??:JCTTJT.ES C c  TL7E 12?L&I:< ' P J I ~  
6 EU-YIVEL'T D ; ; W ! I K I S E S ~  V T r 7  . .--. -.- QOI,:c'.j LL..: 7 % -  -.-- i.72 Lz: - --- - -nc-.- EA.,,L.u c>2zL1>. ~~~~~~ 

OMPAFlED K I T E  THE XLGET. 





.. Rc)II,,I.L I.:, LiiFoi~tii;~i~~ 
932 l)iuoii 
Billings, Montana 59105 
Tclepl!oitc: (406) 248-2948 

Attorney for Piairiiifi 

MONTkYA SISTEEhTI-I JUDICIAL DLSTRICT COURT, CUSTER COLWTY 

hL ELLZARETH NELSON, 
) Cause S o  98-21580 

, -- Pl'Illlllri: 1 
) 

1 
) PLAiXTFF'S DISCLOSURE 
J OF EWEIITS 
) 

CObES :\iOW l'!aintiff M. Elizabeth Ne!son, by and thiough her attorney of 

record and liercin disc!oses the following as experts she intends to cail at trial in the 

above-entitied maiier: 

Ric!iai-d A. Nelson, M.D. Bruce I<. Swarny. M.D. 
1001 South 24' Street Wcsi Gabe? Medical Services, k c  
Creekside Two, Suite 202 I 07 Diiworth 
P.O. Box 80174 Gleniive, Montana 59230 
Billi~;gs, h l~ i ik i ia  59 108-0 174 

Expert Testialony: 

Dr. ';cisor; is a neurologist and a di~~iornat olthc ,k.erican Board oflieurology 

and 1'sychia:ry. Iie will testihg reguding ~l ic  iikelihood r k i t  Plaintiff's injuries and 

. . . . .  illiizsscs wc:i. cause:! by eqosci-i. to psii.;::!:;: 1ic;Sicik arld insect~c~aes 0: cthe: i z ~ c h  

relatcd clic~r~icalj a i d  by ii~~iiiijii~ioii ivi!!: 1; iii~i: .<li.us (Cxine icthena). Based upon his 

- -  u ~ ~ a i  and piac~ical cxperiencc, education and extensive exmination and evaluation of 



proi'essionals, he will testify that tile aforc~ncntioned nledicai and pliysical problems of 

the 131aintiff were likely caused by tlie exposures listed hereinabove. 

Dr. Bruce Swarny is a medicai prac:iiioiier residing in Glendive, Nontana. Dr. 

Swarny will testify regarding Plaintiffs iriultiple medica! problems and, based upon his 

cxici~sive examinations and evaluation of rllc I'laintifl; will testify that the 

aforementioned nlcdical and physical problcins of tlie Plaintiff were likely caused by the 

exposures listed iicrcinabove. 

Both Dr. Nelson and Dr. Swainy will testify as to their exams and will witness as 

to tile eRecrs, syiilptoins, diagiiosis, and ti-catiiicnt relaling to sore mouth and respiraiory 

and other physical problems-suffered by tiic Piaintifi. Both Dr. Eelson and Dr. Swarny 

 dl kstify as to their review ofrccords hc!d by Dr. L. Keilh S c o q  Dr. Michael Kcsnett 

of Llie University of Colorado Health Sciences Center, Marla Malley, PAC, Giendive 

Medical Center and Bergan Mercy Medicn! Center, /'-I . 

DONE hV-D GED this 3'"ay uflune, 200;; 

Robert E. LziFountain -, 

Attorney for Plainti?; 

CERTFICA'I'E OF M.AIL!XG 
I certify that a true and correct copy of the foregoing was duly sent by U.S. Mail, 

4 6  postage prepaid, this L d a y  o f  June, 2033 to: 
J. Dennis Corbin Brent I<. Cromley 
Attorney at Law MOIJLTON, BELLC<GLWIv~ 
23 North 8'- P.O. Box 338 LOXGO Sc hWTN3. P.C. 
Miles City, MT. 5930i Scite 1900, Shera;oiiPiaza 



Robert E. LGountain 
932 Dixon 
Billings, Montana 59105 
Telephone (406) 248-2948 
Attorney for Plaintiff 

-- - 
MONTANA SIXTEENTH JUDICIAL DlSTRlCT COURT. CUSTER COUNTY 

Pvl. ELIZABETH NELSON, 
) Cause No. DV 98-2 1580 

Plaintiff, 1 
) 

vs ) PLAINTIFF'S RESPONSES TO 
) DEFENDANT'S SL'PPLEMENTAL 

I1OUERT Y .  NELSON, ) DISCOVERY REQUESTS 
) 

Defendant. ) 
i . . 

COMES NOW Plaintiff herein, M. Elizabeth Nelson, and responds to 

Defendant's Supplemental Discovery Requests as follows: 

E Q U E S T  FOR PRODUCTION 

Please produce all documents ev~dericing a blood test referenced in a letter to 

Defendant dated July 26, 1994 

RESPONSE 

1 h e  checked with all doctors I couid thmk of:o call and they can't find an) 

record of sue!] blood tests after so many years becwse oid records are destroyed I am 

not in possession of. nor can t obtain such records 

Please idedfy  and list with specilicit>~ which medical or healthcare associated 

costs you a1;ege are associated with the allegations conrained in your Complaint 



including without Iimitatioll any prescription drug costs or any expenses you claim as 

damages. 

RESPONSE: 

You have already been given these findings. See response to Request for 

Production No. 2. Said reports referred to in  Request for Production No. 2 demonstrate 

the application of health and medical responses to medical problems I have had. See 

copies of all Deaconess Hospital Medicare/;\lursinrrJPrescriptions reports submitted prior 

to this date in response to interrogatories. See letter submitted to your ofice in May of 

2003 with copies of Deaconess medical bills, Holy Rosary Care bills, Billings Clinic 

bills, Specialty Laboratories lnc., biils, and Medicare balance. See anached copy ofDr. 

Nelson report dated 11-4-96, which copy you have previously obtained, which repori 

lists many of the medications 1 have had to take in the course oftreatment. Please see 

copies of all Social Securjty.inforrrtation provided to your office previously. See copy of 

attached 24 page Medical Exyerises Report of Wal-Mart Pharmacy from 01/01/1996 to 

0911812003 I am attempting to obtain copies of pharmacy report information from Big 

Sky Pharmacy of bliles City which will list other pharmacy bills. 

IKTERRQG,1TORY NO 34 

Please identify with specificity all chemicals or substances (including all 

pesticides, insecticides. vete:-inary medications or herbicides) to which ysli claim you 

were exposed as alleged in your Complaint and contributed to your medical condition 

including the name, address and phone number of the manufacturers and disrributors of 

the above sirbstances 



E S P O N S F :  

See attached copy of Ectrin Insecticide Water Dispersible. This product was used 

on sheep for control of flies, ticks and other insects. Tiie product was mixed for close up 

external spraying from a 300 gallon tank with a gas powered pressure sprayer. Robe;t 

Nelson Sailed to provide breathing apparatus or other protection when he instructed me in 

tile application process. 

See attached copy oSGustaSson Material Safety Data Sheet. Manufacturer's 

address included therein. This product and manufacturer's information supplies names of 

chemical mixed with wheat prior to planting. The product was mixed in the back of a 

truck while standing in it. Later my feet swelled up. Robert Nelson failed to provide me 

with breathing apparatus or other protection when he instructed me in the application 

process. 

The primary local supplier oF:he ciiemicais and substances, Fe!lman's, is no 

longer in business. The gentleman who fiew the plane to distribute the insecticides and 

herbicides has left Montana for the winter. Some of the chemicals were bought from 

him. His name is Laurence Artz.. His address is Jordan, Montana and iis telephone 

nuniber is (JOG) 557-2871. Western Ranch Supply has disposed oi'old records because 

tiic Nelson Ranch file was  inactive. Jake Fellman, who lives in Jordan, Montana advised 

that Ectrin was supplied for sale during the time of the applications involved here by 

Western Ranch Suppiy. A person who will remember r k  application of the Gustafson 

herbicide thar was used on the p i n s  or their application is Tami James: whose address is 

Miles City; Llontana. Tami James was secretary a i  the elevator in Stiles City ar the time. 

My son, Matthew Kercheval, o f  1219 Ivy, Vliles City assisted in some ofthe application 



.and will remember the process for application of pesticides, insecticides and herbicides. 

Matthew was there during part of the time during lambing and planting. After thirteen 

years, I cannot remember the names of the insecticides or pesticides or herbicides that 

were used. Initially, I had no reason to remember the names because; although I had 

growing health problems, I did not know that there was a connection of those health 

problems with the spraying and application of herbicides, insecticides and pesticides. 

The name of the sheep injection is bovine ecthyma. A copy of the cover of the box is 

attached. Some of the insecticides and pesticides were bought from Fellman's. Some 

were bought fiom the elevator. Some were bought from the plane sprayer. Some were 

bought 60m Western Ranch Supply. Bob Nelson knows the names ofall of these 

because he did most purchasing and most application or authorized applications because 

he was licensed to buy and use the chemicals. I was not. 

~ Z D D I ~ T ~ O ~ ~ ~ I N ~ O R M A T I O ~ :  

Attached hereto is a copy of my income tax filings for the years 2001 and 2002. 

DATED this a d a y  of  September, 2003 

Attorney for Plaintiff 



1 Robert E. LaFountain 
Attorney At Law 

2 932 Dixon 
Biilings, Montana 59105 

3 Telephone (406) 248-2918 
Attorney for Plaintiff 

4 

MOhTm.4 SLXTEENTH LDICIAZ DISTRICT COLRT 

CL'STER COWTY 

8 M. ELIZABETH ?ELSO%, ) Cause No.: DV 98-21580 

Y Plaintiff, 
) 
) FINAL PRE-TRIAL ORDER 
1 

10 vs . 

I I ROBERT Y. hTLSON, 

12 Defendant. ) 

13 
1 

14 Pursuant to Rule 16 of the Montana Rules of Civil Procedure and pursuant to Court Order 

15 dated 20 A u p t  2003, apre-tnal conference was held in the above-entitled cause on the 2" day 

l6  of February, 2004. Attorney Robert E. LaFountain represented the Plaintiff. -4rtomey Thomas 

'7 Mackay represented the Defendant. 

1 8  I. AGREED FACTS 

19 The following facts are admitted, agreed to be true and requlre no proof: 

20 1. Plaintiff M. Ellzaberh (Bette) %elson and Defendant Robert Y. Kelson (Robert) were 

z I mamied from 1986 through 1996. 

22 2. Bette and Robert liv2d on a ranch near Miles City Montana. 

23 3. Prior to their Marriaze Robert suffered a stroke. 

24 4. There is a dispute bcsve-,n thc parties a: t3 whi-ik: the ranch operation was a 

25 partnership or not. 

26 5. Berte contributed in cxcrss of 554,000.ijO cash, nxchiney, equipment and livestock 

^i - to the ranch business operation. 

25 



6. Bette did the bookkeeping ofthe Ranch Operation to give to Robert Maninak, 

Accountant, and Bette and Robert shared a joint account funded from the p-ofits 

thereof. 

7 .  Bette has substantial physicai problems which she attriburzs to applicatior. of 

chemicals during operarions on the ranch. Robert denies that the ranch o2erations are 

the cause of aette's probierus. 

1I.PL.INTIFF'S COKTENTIOXS 

1. Plaintiff (Bette) alleges that Defendant (Robert) was nezligent and breached his duty 

of care to her by failing to instruct and warn regarding the applicztion of chemicals 

including Ovine Ecrhtma, pesticides, herbicides and insecticides_ during ranch 

operations, said negligence resulting in injury to 8ette. 

3. Plaintiff, as a result of Defendant's negligence, suffered substantial physical injury 

the effects of which are still present in the fornl of daily ard recurring respiratory. 

muscular, skeletal, and nerve system maladies. 

3. Defendant Robert Nelson is liable to Plaintiff for the cost of past, present and future 

medical services incurred, or to be incurred zr, a result of said Defendant's ~ \~ongfu l  

actions or omissions; for pain and suffering; for loss of enjoyment of life; for past, 

present and future lost waEesl for wrongful and negligent infliction of eniotional 

distress; and for costs of suit and attorneys fees. 

4. Operation of the ranch included annual and periodic application of chemicals 

including Ovine Ecthyma for sheep, pesricides, inseciicides and herbicides. 

3 oyc 7.n?- 5. Rober: md his ex-wife, Lorrain Ncrrnaridy I : lsn ,  c~.n;-d h e  rmx -AL,A~ 2nd 

most of the land involved in the ranch operations during the term of the marriage 

between the parties. .A. month before the ranch was sold, in 1991: tile cattle Xvere sold 

off to pay off Roberr's father, Merle, who had loaned Robert the money lo pay 

Lorraine for her interest in the ranch. 



111 DSFENDANTS' COliTEVTIOhS 

1. Defendant denies the allegations of Plaintiit 

2. Defendant disputes liability for Plaintiffs alleged damages based on the absznct- of a 

recopized dldy of care and the causal connection between the alleged exposurss and 

the alleged damages; 

3. Defendant disputes the nature t-xistence md exrent of Plaintiffs alleged damages; 

4. Defendant contends that Plaintiff was well aware of her injuries and the causal 

connection to her ranch experience on or before July 26, 1994 and thus her claim is 

bared by the applicable stamre of limitations 

5. Defendant contends Plaintiff was aware ofrhe existence of a claim prior to July 26: 

1991 and her claim is bared pursuant to a release and discharge of claims contained in 

a Legal Separation Ageement dated September 2, 1994. 

6. Defendant contends that Plaintiffs alleged injuries were caused by iatent diabetes, 

morbid obesity, chronic bronchitis and other such conditions that were pre-existing. 

7. Defendant contends that all injuries alleged in Plaintiffs Complaint were incurred 

within the scope of the ranch operation business from which Plaintiff directly 

profited. 

8, Defendant contends that at ail times reievant to the aiiegations in Plaintifys 

Complaint Plaintiff and Defendant were co-operatiny a ranch business for profit as a 

Montana General Partnership in which Plaintiff was controlling partner thus obviating 

any duty Defendant owed to Plaintiff. 

9. Defendant contends that Plaintiffs alleged injuries \vere caused solely by her own 

negligence arid alternatively that her neg!igence contributed to her injuries. 

10. Defendant contends t'nat evidznce with rzspecr ro the acts of Merle Nelson or 

Plaintiffs exposure to Ovine Ecthyma Vaccine is inadmissible pursuant to this 

Court's Ordt-: granting Defendant partial s u m q  Judgment dated J a n u a ~  13, 2003. 

11. Defendant contends that Plaintiff'is not entitled to attorney fees and cost of any 

nature. 



I\-. EXHIBITS 

Plaintiffs Exhibits: 

1. Medical billings and records; 

7. Dr. kchard A. Nelson rcpons and evaluations; 

3. Dr. Bruce R.Swamey repons and evaluations; 

4. Marla Mall-,!-, P..4.C. Glendke Medical Center reports; 

5. Ovine E c t h ~ x a  sample; 

6. Deaconess billing and records; 

7. Glendive Medical Center billing and records; 

8. Holy Rosary Hospital billing an$ records; 

9. Holy Rosary Extended care billing and records; 

10. Medicare records; 

1 1. Social Securiry records; 

17. University of Colorado letter re medical condition; 

13. Nelson income tax records; 

14. Billings Clinic bi l i ig  and records; 

15. Specialties billing and records; 

16. Big Sky Pharmacy billing and record; 

17. TVal-Mart Pharmacy billing and record; 

16. Gabert Medical Services, Inc., billing and record: 

Defendants' Exhibits: 

I .  Letter from B e k  fieison to Bob Xelson dated .Ti1$26~ 1994; 

2. Excerpt Transcript ofproceedings (Testimony oiEette Nelson, Cause 50. DF 97214- 

06); 

3. Afiidavit of Bste Keison dated December 4, ? O W ;  

3. hledical Records of Montana E. ?;elson; 

5 .  Deposition testimony and written discover). responses of Montana E. Nelson; 



6. Legal Separation Agreement dated September 4: 1994; 

7. Plaintiffs tax returns; 

8. Documents of Record in the parties divorce; 

9. Independent hledical Exarnication m d  depsirion testimony of Dr. Patrick Cahi!!; 

10. All Exhibits listed by Plaintift 

T;. VvTThXSSES 

Plaintiff's Witnesses: 

1. M. Elizabeth Nelson; 

2. Robert Y. Nelson; 

3. Dr. Richard A. Nelson, treating physician; 

4. Dr. Bruce R. Swamey, treatins physician; 

5 Mxia Malley; Physicians .4ssistant; effects of chemicals; 

6. Wade Hunter, observed injection; 

7. J a b  Preiler, observed injection; 

8. Matt Kerchevai, obsewed chemical applications; 

9. Earl Goddard, observed injection; 

10. Dr. L. Keith Scott, treating physician; 

11. Jodi Preston, observed sheep inoculations and lack of safety. 

12. Shelli Dyba, observed Bette's throat and feet breakouts. 

Defendants' Witnesses: - 

1. All witnesses listed by Plaintiff 

2. Dr. Patrick Cahill 

3. Robed Nelson. 

3. Friends and acquaintances of Plaintiff familiar wiih her physical condition and 
. . 
lifestyle. 

5.  Ileliin Green and his son. 



VI. ISSUES OF FACT 

PlaintifFs issues defined: 

1. Is Defendant Robert Nelson liable for injury to Bette Nelson and responsible for 

compensatoy damages or other dmages for the i n j u ~ ,  loss of enjoyment of life, 

emotional distress and pain and suffering he negligently inflicted upon Plaintif?? 

2. Is the Defendant liable to Plaintiff for the costs of sui: and attorneys fees incurred in 

prosecuting this acrion? 

Defendants' issues defined 

1. Was Defendant negligent? 

2. Did the negligence attributed to the Defendant, if any, cause or contribute to 

PlaintifFs injuries? 

3. Did Plaintiffknow or should Plaintiff have known she had a claim prior to July 26, 

1994? 

4. Did all injuries allesed in Plaintiffs Complaint occur within the scope of the 

pairnership business? 

5 .  Were Plaintiffs injuries caused by a pre-existing condition? 

6. Was Plaintiff negligent? 

7. TVere Plaintiff's injuries caused by PlaintifFs negligence? 

VII. ISSUES OF LAW 

PlaintifFs issues defined: 

1. Did Defendant Robert il'elson owe and breach a duty of care to Bette Kelson, his 

wife, relating to foreseeable risk of harm and the appiication of' chemicals during the 

operation of the Ne!son ranch? 

2. Docs Defendant Robert Kelson owe Plaintiff for Camasrs incurred by Beite Keison 

dufLng the ap?iication of chemicals on the Nelson ranch? 

Defendants' issues defined: 

I .  Did Robert owe Plaintiffa Duty to supenise, instmct and direct her? 



I 2. Does the release and disihage of claims in the Legal Separation -4greement dated 

2 September 2, 2001 bar Plaintiffs claim. 

3 3. Does the statute of limitations bar Piaintifrs claim? 

4 1-m. DISCOVERY 

5 The parties agree that portions of written discovery may be used as exhibits. 

6 IX, .kDDITIONAL PRETRML DISCOVERY 

7 Defendant is tabs the deposition of Dr. Patrick Ca'nill on Februarq. 20,2004 pursuant to 

8 the Notice of Deposition on file herein. 

9 X. STIPLTLATIONS 

10 There are no stipulations of record at present. 

11 .XI. DETERk,flr\lA4T10NT OF LEGrZL ISSCES IS .4DVAL";CE OF TRIAL 

12 PiaintiR 

13 None anticipated. 

14 Defendants: 

15 Admissibiiity of Evidence with respect to Ovine Ec~hyma Vacine exposure caused by a 

16 third party which Robert fjeison had no duty to supervise pursuant to this C o w s  Order dated 

'7 January 13,2004. 

18 X I .  ADDITIOh-AL ISSLES 

19 None. 

20 W I .  T E 4 L  

2 I Trial is set for 10 March as case number - at 9:00 o'clock a.m. 

22 It is estimated that the case will require three (3) days for trial. 

23 The case is set to t v  before the Court with a juq.  

24 IT IS KEREBY ORDERED that tinis Pretrial Order shall supercede the pleadinzs and 

25 govern the course of the trial oithis cause, unless modified to prevent injus;ice. 

26 

27 

2s 



.4ttorne~ for Plaintiff 
4 

5 

Thomas Macka- 
Attorney for ~efehdan: 

- 



parties cannot agree to a mediator they may apply to the Court for selection of a mediator 
ci b 

3. On the 2 day of 

o'clock p.m. in the Custer County Courthouse, Miles City, Montana, atwhich time the Cour 

MONTANA SIXTEENTH JUDICIAL DISTRICT COURT, CUSTER COUNTY 

I. ELIZABETH NELSON, I Cause No. DV 98-21 580 
I 

Plaintiff, I Judge Gary L. Day 
! 

-vs- I SCHEDULING ORDER 
I 

!OBERT Y. NELSON, I 
I 

Defendant. 

Pursuant to a hearing held on July 23, 2003 and good cause appearing the 

kheduling Order dated the 22nd day of October, 2002 shall be modified and amended tc 

~llow Defendant to conduct additional discovery as necessary and the Scheduling Orde 

;hall be amended in accordance with Rule 16(b) M.R. Civ. P., with the Court settin< 

ollowing deadlines in the above captioned case: 

1.  On or before October 1, 2003 all additional discovery undertaken by Defendar: 

nust be completed. 

2. On or before October 15, 2003 ail hlciions must be filed with the Court excel 

vlotions in limine. 

2. Mediation in this matter shall be conciuded prior to November 15, 2003. If th 
\ 



vil l  hear pre-trial Motions. All counsel must attend, specrfrcally counsel who intend to try the 

:ase. If no Motions are to be heard and there is a signed pre-trial Order, counsel may 

xrange to conduct the conference by telephone. Pending Motions for Summary Judgment 

#ill not stay discovery. At the pre-trial conference, counsel shall be prepared to discuss all 

natters set forth under rule (16c, M.R. Civ. P.) 
\ 

4. Trial is set for t h e a d a y  of i%iiilc&, 2004 staning at(jUaclock&m. in the 

Custer County Courthouse, Miles City, Montana. Tr~al is expeded to last three (3) days. 

On the first day of trial, counsel shall be present in chambers at 8:30 o'clock a.m. 

All remaining items on the Scheduling Order dated October 22, 2002 shall remain 

unchanged. 



8 MONTANA SIXTEENTH JUDICIAL DISTRICT COURT, CUSTER COUNN 

M. ELIZABETH NELSON, Cause No. DV 98-21 580 
10 Judge Gary L. Day 

Plaintiff. 
11 

-vs- 
12 

ROBERT Y. NELSON, 

ORDER GRANTING 
DIRECTED VERDICT 

AND VERDICT 

Defendant. 
14 

15 This matter came on for trial beginning March 10, continuing to March 1 I, 2004. At 

16 the time that Plaintiff called her first expert witness, Richard A. Nelson, M.D., Defendant 

17 moved in limine to exclude any expert opinion testimony from Plaintiff's expert witnesses 

18 concerning the cause and effect between any exposure of Plaintiff to herbicides, 

1 g insecticides and pesticides and Plaintifi's illness. Tne basis of the motion was the faiiure c i  

20 Plaintiff to properly disclose expert testimony and opinions as required by this Court's 

21 Scheduling Order of October 22, 2002, and as required by Rule 26(b)(4)(A)(i), Montana 

22 Rules of Civil Procedure, with respect to the herbicides, insecticides and pesticides. The 

23 Court, after hearing the arguments of counsel and reviewing the documents presented 

24 during argument, granted that motion. 

25 



I 

2 Defendant then moved that a directed verdict be entered in favor of the Defendant 

3 on the grounds that, based upon the allegations of Plaintiff in the Final Pretrial Order and 

4 the remaining evidence proposed in the Final Pretrial Order, the evidence of the Plaintiff 

5 was not sufficient, as a matter of law, to entitle Plaintiff to recover against Defendant. 

6 Counsel for Plaintiff stated in open court that without the expert testimony, the Plaintiff 

7 could not establish causation. The Court, after hearing the arguments of counsel and 

8 reviewing the record, granted that motion. 

9 IT IS THEREFORE ORDERED that a verdict be, and the same hereby is, entered in 

10 favor of the Defendant, and against the Plaintiff. 

11 Order Dated this 16" day of March, 2004. 

d GARY L. DA' 
, District Jud e 6 



MONTANA SIXTEENTH JUDICIAL DISTRICT COURT, CUSTER COUNTY 

I. ELIZABETH NELSON, I Cause No. DV 98-21530 
I Judge Gary L. Day 

Plaintiff, I 

-vs- 

lOBERT Y. NELSON, 

I JUDGMENT 
I 
I 
I 

Defendant. 

This Court having directed a verdict in favor of the Defendant and against the 

'laintiff, and the Defendant being thereby entitled to !udgment; 

3efendant, and that Defendant recover Defendant's costs of suit against Plaintiff, taxed at 

d- 
Dated this 3 day of March, 2004. 

(=jay. i"," .>.A:: 

GARY L. DAY, District Judge 
cc: Robert E, LaFountain 

J Dennis Corbin 
Brenr R. Cromiey 


